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The plaintiff sought, pursuant to the municipal defective highway statute
(§ 13a-149), damages for personal injuries he sustained when he fell on
a sidewalk owned by the defendant city of Bridgeport. After his fall, the
plaintiff experienced certain symptoms and sought medical treatment
at a veterans affairs hospital, where he consulted his primary care
provider, V, and other medical professionals. V wrote a document for
the plaintiff’'s medical file, in which she concluded that the plaintiff's
injuries, including injuries to his fingers, a permanent disability of neu-
ropathy, and left hand permanent weakness, were caused with a reason-
able degree of medical certainty by his fall on the city’s sidewalk. Prior
to trial, the city filed a motion in limine to preclude the admission
of V’s treatment records, treatment reports, findings, conclusions, and
medical opinions as evidence at trial. It claimed that V’s treatment
records and report were inadmissible under the applicable statute (§ 52-
174 [b]) because the city would have no opportunity to cross-examine
her, either at a deposition or at trial, as she was prevented from testifying
by the applicable federal regulation (38 C.F.R. § 14.808). The trial court
denied the city’s motion in limine. After the jury returned a verdict for
the plaintiff, the trial court denied the city’s motion to set aside the
verdict, and the city appealed to this court. Held that the trial court
improperly admitted into evidence V’s treatment records and report
under § 52-174 (b): the plaintiff was incorrect in his assertion that our

*The listing of judges reflects their seniority status on this court as of
the date of oral argument.
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Supreme Court, in Rhode v. Milla (287 Conn. 731), previously had recog-
nized a standard for the admissibility of medical records under § 52-174
(b) that requires only that the plaintiff testify as to the relevance of the
records and that the records originate from a hospital, as our Supreme
Court in Rhode determined that it would have been improper to admit
medical records under § 52-174 (b) if the opposing party had had no
opportunity to cross-examine their author, either at a deposition or at
trial, and in the present case, the medical records V authored should
not have been admitted into evidence because V, who was prohibited
from providing any opinion or expert testimony in any forum by 38
C.F.R. § 14.808, was unavailable for cross-examination at any time, and,
therefore, to admit such medical records would enable a plaintiff, solely
because he was treated at a veterans affairs hospital, to present favorable
expert opinions from his medical provider without subjecting the author
of those opinions to the crucible of cross-examination; moreover, the
city was harmed by the trial court’s error because the medical records
concerned the central issues in the case, as the plaintiff’'s counsel
expressly relied on V’s report in closing argument to establish damages
and a causal link between the plaintiff’s fall and his lingering symptoms,
the court did not take any measures, such as the giving of corrective
instructions, which might have mitigated the effect of the evidentiary
impropriety, and the improperly admitted medical records were not
merely cumulative of other validly admitted testimony, as there was no
other evidence from a treating medical provider rendering an opinion
on either causation or the permanency of the plaintiff’s injuries.

Argued January 28—officially released June 11, 2019
Procedural History

Action to recover damages for personal injuries
sustained by the plaintiff as a result of an allegedly
defective highway, and for other relief, brought to the
Superior Court in the judicial district of Fairfield, where
the court, Hon. William B. Rush, judge trial referee,
denied the defendant’s motion to preclude certain
evidence; thereafter, the matter was tried to the jury;
verdict for the plaintiff; subsequently, the court denied
the defendant’s motion to set aside the verdict, and
rendered judgment in accordance with the verdict, from
which the defendant appealed to this court. Reversed,
new trial.

Eroll V. Skyers, for the appellant (defendant).
John H. Harrington, for the appellee (plaintiff).



June 11, 2019 CONNECTICUT LAW JOURNAL Page HA

190 Conn. App. 449 JUNE, 2019 451

DeMaria v. Bridgeport

Opinion

SHELDON, J. The defendant, the city of Bridgeport,
appeals from the judgment of the trial court, rendered
upon the verdict of a jury, awarding damages to the
plaintiff, Victor DeMaria, for injuries he sustained in
a fall that occurred on the defendant’s sidewalk. On
appeal, the defendant claims that the trial court improp-
erly admitted into evidence certain medical records that
had been written by Miriam Vitale, a physician assist-
ant who was the plaintiff’s primary care provider at
the veterans affairs hospital (hospital) in West Haven,
under General Statutes § 52-174 (b).! We agree with
the defendant that the court improperly admitted the
medical records written by Vitale into evidence under
§ 52-174 (b), and that the defendant was harmed by the
court’s error. Accordingly, we reverse the judgment of
the trial court and remand the case for a new trial.

The record reveals the following procedural history
and facts, as the jury reasonably could have found them.

! The defendant claims on appeal, in the alternative, that the court erred
in admitting Vitale’s medical records for three additional reasons: (1) the
admission of Vitale’s written expert opinion was precluded under the
supremacy clause of the United States constitution and 38 C.F.R. § 14.808;
(2) Vitale was not qualified as an expert, as required by § 7-2 of the Connecti-
cut Code of Evidence; and (3) there was no testimony regarding the method-
ology that she employed in arriving at her medical opinion to establish its
validity. See State v. Porter, 241 Conn. 57, 698 A.2d 739 (1997), cert. denied,
523 U.S. 1058, 118 S. Ct. 1384, 140 L. Ed. 2d 645 (1998). Because we conclude
that it was improper to admit Vitale’s medical records under § 52-174 (b),
we do not reach these claims. We note, however, that the only foundation
that is required for the admission of medical records or bills under § 52-
174 (b) is that the record or bill be signed by a treating medical professional.
See Aspiazu v. Orgera, 205 Conn. 623, 627, 535 A.2d 338 (1987). “Thus, once
the statutory requirement that the report be signed by a treating physician
[or physician assistant] is met, the evidence in that report is admissible and
has the same effect as a business [record].” Id. Because § 52-174 (b) merely
treats the report as a business record, it does not allow for the admission
of medical records or parts of a medical record that would otherwise be
inadmissible. See Struckman v. Burns, 205 Conn. 542, 554, 534 A.2d 888
(1987) (“[8] 52-174 [b] in no way eliminates a plaintiff’s burden of establishing
the relevancy of the expert opinions expressed [in the report]”).
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On March 27, 2014, the plaintiff tripped while walking on
the sidewalk adjacent to Fairfield Avenue in Bridgeport,
when he caught his foot on a raised portion of the side-
walk. As a result, the plaintiff fell forward onto his face
and hands, causing him to suffer abrasions to his nose
and hands, a broken nose and a broken finger on his left
hand. Approximately two months after his fall, the plain-
tiff began to experience a burning sensation in his left
arm, weakened grip strength and limited range of motion
in his left hand. He sought medical attention at the hos-
pital, where he consulted neurologists, radiologists, phys-
ical therapists, occupational therapists and his primary
care provider, Vitale, concerning his symptoms. After
the plaintiff received approximately two and one-half
years of treatment, including extensive physical and
occupational therapy, Vitale wrote a document for his
medical file titled “Final Report of Injury,” in which she
opined that the plaintiff had reached the maximum
potential use of his left hand, retained only 47 percent
of his former grip strength and continued to experience
pain and neuropathy in that hand. She further con-
cluded that “these injuries were caused with a reason-
able degree of medical certainty by the March 27, 2014
accident, [specifically], [to the] left fourth and fifth digit,
a permanent disability of neuropathy, as well as left
hand permanent weakness occurring as a result of fall
and impact of [the plaintiff] during the fall.”

The plaintiff brought this action against the defen-
dant for economic and noneconomic damages under
General Statutes § 13a-149,% alleging that his injuries
had been caused by the defendant’s failure to remedy
a defect in its sidewalk, which it knew or should have
known would cause injuries to pedestrians. Prior to

% General Statutes § 13a-149 provides in relevant part: “Any person injured
in person or property by means of a defective road or bridge may recover
damages from the party bound to keep it in repair. . . .”
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trial, the defendant filed a motion in limine to preclude
the admission of Vitale’s treatment records, treatment
reports, findings, conclusions, and medical opinions as
evidence at trial. The defendant argued that Vitale’s
medical records were inadmissible under § 52-174 (b)
because the defendant would have no opportunity to
cross-examine her, either at a deposition or at trial,
because she was prevented from testifying by 38 C.F.R.
§ 14.808.% The plaintiff responded that precluding the
medical records would result in an injustice to him
merely because his treating physician was made unavail-
able to testify by federal regulation and that that is the
very type of injustice that § 52-174 (b) was intended to
remedy. After a hearing, the court denied the defen-
dant’s motion in limine.

Following a three day trial, the jury returned a verdict
for the plaintiff, awarding him $15,295.47 in economic
damages and $77,500 in noneconomic damages, for a
total award of $92,795.47. The court denied the defen-
dant’s subsequent motion to set aside the verdict, in
which it argued, inter alia, that the trial court erred in
admitting the medical records written by Vitale because
the defendant had had no opportunity to cross-examine
her at a deposition or at trial in violation of its common-
law right to cross-examination. This appeal followed.
Additional facts will be set forth as necessary.

“Whether the trial court improperly admitted evi-
dence under § 52-174 (b) is an evidentiary question, and
our review is for abuse of discretion.” Rhode v. Milla,
287 Conn. 731, 742, 949 A.2d 1227 (2008). “To the extent
[that] a trial court’s admission of evidence is based on

3 Title 38 of the Code of Federal Regulations, § 14.808, provides in relevant
part: “(a) [Department of Veterans Affairs] personnel shall not provide,
with or without compensation, opinion or expert testimony in any legal
proceedings concerning official [Department of Veterans Affairs] informa-
tion, subjects or activities, except on behalf of the United States or a party
represented by the United States Department of Justice. . . .”
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an interpretation of [our law of evidence], our standard
of review is plenary. . . . We review the trial court’s
decision to admit [or exclude] evidence, if premised on
a correct view of the law, however, for an abuse of
discretion. . . . The trial court has wide discretion to
determine the relevancy of evidence and the scope of
cross-examination. . . . Thus, [w]e will make every
reasonable presumption in favor of upholding the trial
court’s ruling[s] [on these bases] . . . . In determining
whether there has been an abuse of discretion, the
ultimate issue is whether the court . . . reasonably
[could have] conclude[d] as it did.” (Internal quotation
marks omitted.) Weaver v. McKnight, 313 Conn. 393,
426, 97 A.3d 920 (2014).

Section 52-174 (b) provides in relevant part: “In all
actions for the recovery of damages for personal injur-
ies or death, pending on October 1, 1977, or brought
thereafter . . . any party offering in evidence a signed
report and bill for treatment of any treating . . . physi-
cian assistant . . . may have the report and bill admit-
ted into evidence as a business entry and it shall be
presumed that the signature on the report is that of

such treating . . . physician assistant . . . and that
the report and bill were made in the ordinary course
of business. . . .” Section 52-174 (b) “permits a signed

doctor’s report to be admitted as a business [record].
. . . [The statute] creates a presumption that the doc-
tor’s signature is genuine and that the report was made
in the ordinary course of business. . . . Thus, once the
statutory requirement that the report be signed by a
treating physician [or physician assistant] is met, the
evidence in that report is admissible and has the same
effect as a business [record]. This does not mean, how-
ever, that the entire report is automatically admitted.”
(Citation omitted; footnote omitted.) Aspiazu v. Org-
era, 205 Conn. 623, 626-27, 535 A.2d 338 (1987).
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In Struckman v. Burns, 205 Conn. 542, 543, 548-49,
534 A.2d 888 (1987), our Supreme Court considered
whether § 52-174 (b) would infringe upon a defendant’s
common-law right to cross-examination! if it were con-
strued to permit the admission into evidence of records
from a plaintiff’s physician who, because he resided
out of state, could not be subpoenaed for trial and,
thus, would be unavailable for cross-examination at
trial by the opposing party. The court concluded that
such a reading of § 52-174 (b) did not significantly cur-
tail the right of cross-examination in the case before it
because it did not preclude the taking of the out-of-
state physician’s deposition in which he could have
been effectively cross-examined. Id., 552.

In Rhode v. Milla, supra, 287 Conn. 732-33, 744, our
Supreme Court applied its holding in Struckman to a
case in which the plaintiff sought to introduce medical
records from a chiropractor who, having invoked his
fifth amendment privilege against self-incrimination,
became unavailable to testify either at a deposition or
at trial. In those circumstances, the court found that
“the defendants did not have an adequate opportunity
to cross-examine [the chiropractor] in a meaningful
manner about his [records] either at his deposition or
at trial because of his invocation of the fifth amendment
privilege. . . . Thus, [it concluded] that the trial court
improperly admitted the [records] into evidence pursu-
ant to § 52-174 (b).” Id., 744.

The defendant claims that the present case is indi-
stinguishable from Rhode and, thus, that the trial court
improperly admitted the medical records containing
Vitale’s entries under § 52-174 (b). The plaintiff argues

4 The court in Struckman “relied on Gordon v. Indusco Management
Corp., 164 Conn. 262, 271, 320 A.2d 811 (1973), for the principle that there
is an absolute common-law right to cross-examination in a civil case.” (Foot-
note omitted; internal quotation marks omitted.) Rhode v. Milla, supra, 287
Conn. 742-43.
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that the defendant’s reliance on Rhode is misplaced
because that case can be distinguished from the present
one. The plaintiff’s argument that Rhode is not control-
ling precedent is unavailing.

The plaintiff claims that our Supreme Court recog-
nized that medical records and bills are admissible
“where the [plaintiff testifies] that the bills have been
incurred as a result of the injuries received”; (internal
quotation marks omitted) id., 745; and there is “corrobo-
ration as to the attendance of the doctor upon the plain-
tiff . . . furnished by hospital records admitted into
evidence.” Bruneau v. Quick, 187 Conn. 617, 622, 447
A.2d 742 (1982). Thus, the plaintiff contends that Rhode
supports the admission of Vitale’s records because the
plaintiff here, like the plaintiff in Rhode, testified that
he received the medical treatment detailed in the
records, and the records of such treatment were pro-
duced by the hospital. However, the plaintiff’s interpre-
tation of Rhode ignores the context in which the quoted
language was used and, thus, misstates the rule govern-
ing the admission of records under § 52-174 (b). The
language quoted by the plaintiff immediately followed
the court’s conclusion that it had a “fair assurance that
[the] evidentiary impropriety likely did not affect the
jury’s verdict.” (Internal quotation marks omitted.)
Rhodev. Milla, supra, 745. This language acknowledged
that our Supreme Court had found error in the trial
court’s admission of the medical records and served as
a transition to its discussion of harm. Therefore, the
plaintiff is incorrect in his assertion that our Supreme
Court recognized a standard for the admissibility of
medical records under § 52-174 (b) that requires only
that the plaintiff testify as to the relevance of the records
and that the records originate from a hospital. To the
contrary, the court in Rhode determined that it would
have been improper to admit records under § 52-174
(b) if the opposing party had had no opportunity to
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cross-examine their author, either at a deposition or at
trial. Id., 744. Ultimately, the court found that the error
in the case before it was harmless because, inter alia,
the medical records did not bear upon a central issue
in the case. Id., 744-46.

The plaintiff also claims that the Rhode court distin-
guishes, in its harmless error analysis, between medical
evidence in personal injury cases and medical evidence
in medical malpractice cases. The plaintiff argues that
a complete reading of Rhode “reveals an equivocal treat-
ment of medical records admission” but provides no
further explanation or support for this argument.

Here, again, the plaintiff misinterprets the language
used by the Rhode court. The language at issue appears
in the court’s discussion of the first factor of its harm-
less error analysis, where it stated: “[IJnasmuch as this
case is not a medical malpractice action . . . the medi-
cal validity of [the chiropractor’s] treatment methods
is not a central issue herein.” (Emphasis omitted.)
Rhode v. Milla, supra, 287 Conn. 745. The court’s lan-
guage did not thereby limit the application of § 52-174
(b) to medical malpractice cases or give “equivocal
treatment” to medical records in that context. Instead,
it mentioned medical malpractice cases as a group of
cases in which the treatment methods detailed in the
medical records would likely be a central issue at trial.
Moreover, as is apparent from the plain language of
§ 52-174 (b), the statute applies broadly to “actions for
the recovery of damages for personal injuries or death
. .” We, therefore, conclude that Rhode cannot
meaningfully be distinguished from the present case
and is controlling precedent.

Like the defendant in Rhode, the defendant in the
present case did not have an opportunity to cross-exam-
ine the witness against it, Vitale, either at a deposition
or at trial because she was legally unavailable to offer
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opinion testimony in any forum. Because, more particu-
larly, she was prohibited from providing any opinion
or expert testimony by 38 C.F.R. § 14.808 and, thus,
was unavailable for cross-examination at any time, the
medical records she authored should not have been
admitted into evidence. To admit such records would
enable a plaintiff, solely because he was treated at a
veterans affairs hospital, to present favorable expert
opinions from his medical provider without subjecting
the author of those opinions to the crucible of cross-
examination.

“This conclusion does not, however, end our inquiry,
because [e]ven when a trial court’s evidentiary ruling
is deemed to be improper, we must determine whether
that ruling was so harmful as to require a new trial.
. . . [A]n evidentiary ruling will result in a new trial
only if the ruling was both wrong and harmful. . . .
[T]he standard in a civil case for determining whether
an improper ruling was harmful is whether the . . .
ruling [likely] would [have] affect[ed] the result. . . .
Moreover, an evidentiary impropriety in a civil case is
harmless only if we have a fair assurance that it did not
affect the jury’s verdict.” (Citations omitted; footnote
omitted; internal quotation marks omitted.) Hayes v.
Camel, 283 Conn. 475, 488-89, 927 A.2d 880 (2007).

“A determination of harm requires us to evaluate the
effect of the evidentiary impropriety in the context of
the totality of the evidence adduced at trial. . . . Thus,
our analysis includes a review of: (1) the relationship
of the improper evidence to the central issues in the
case, particularly as highlighted by the parties’ summa-
tions; (2) whether the trial court took any measures,
such as corrective instructions, that might mitigate the
effect of the evidentiary impropriety; and (3) whether
the improperly admitted evidence is merely cumulative
of other validly admitted testimony. . . . The overrid-
ing question is whether the trial court’s improper ruling
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affected the jury’s perception of the remaining evi-
dence.” (Citations omitted; internal quotation marks
omitted.) Id., 489-90.

The following additional facts are relevant to our
determination of harm. The plaintiff testified about his
fall, his resulting injuries, and the medical treatment he
received for those injuries. He explained that, since his
fall, the grip strength in his left hand was less than that
in his right hand, causing him to have trouble opening
a bottle of water and picking up items with his left
hand. By his own lay assessment, the grip strength in
his left hand was “40 or 38” percent while the grip
strength in his right hand was 90 percent. He further
stated that, through physical therapy, he had been able
to improve the grip strength in his left hand to 48 per-
cent.

During the plaintiff’'s testimony, medical records
were admitted into evidence as full exhibits, which
detailed the plaintiff’s treatment in the ambulance, at
the emergency room, and in various follow-up appoint-
ments at the hospital. Included in the records was the
report at issue, titled “Final Report of Injury,” that had
been written by Vitale. In the report, Vitale stated: “[The
plaintiff] did not have these losses prior to his injuries
sustained in the fall of March 27, 2014, and therefore it
is concluded that [the plaintiff’s] injuries were sustained
from the fall on said date.”

Vitale further opined that, “[a]fter extensive [physical
therapy] and [occupational therapy], [the plaintiff’s]
diminished potential shown in the above grip strength
amounts to 47 [percent] strength in his left hand as
compared with his right hand. As such, this is his impair-
ment rating in his left hand and he is considered to
have achieved a maximum potential at this point.”
Nowhere else in the medical records that were admitted
into evidence did any other treating medical provider
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comment on the plaintiff’s impairment rating or opine
as to the cause of his ongoing symptoms. The medical
records from the plaintiff’s occupational therapist, how-
ever, listed the results of multiple grip strength tests
of both of his hands.

In his closing argument, the plaintiff’'s counsel first
noted that his client had sustained “permanent injur-
ies,” then read to the jury from Vitale’s report. The
plaintiff’s counsel emphasized that the plaintiff was
“considered to [have achieved] maximum potential,”
stating: “He can—he can squeeze all the—all the instru-
ments, and squeezy balls and everything he wants, it’s
not [going to] get any better, that’s it, he’s stuck, stuck
with this injury.” Counsel then read from Vitale’s report
a second time, emphasizing her conclusions that the
fall caused the plaintiff’s injuries. He stated: “So there’s
no question that a competent medical professional not
only found his injuries, but connected them to the acci-
dent in writing. I think that’'s—not only meets the bur-
den of proof of, you know, preponderance of the
evidence, I think it’'s—it’s—it would [meet] a higher
standard of clear and convincing evidence that these
injuries were caused by the accident.”

In the closing argument of the defendant’s counsel,
he questioned the reliability of Vitale’s opinion by high-
lighting that the jury knew nothing about her qualifica-
tions and questioning the likelihood that a broken pinky
could lead to the loss of function of which the plain-
tiff complained. In his rebuttal, the plaintiff’s counsel
attempted to rehabilitate Vitale by emphasizing her
medical training and the length of time she had treated
the plaintiff.

To determine whether the defendant was harmed
by the admission of such improper evidence, we first
consider the relationship of the evidence to the central
issues in the case, particularly as highlighted by the
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parties’ closing arguments. The plaintiff’'s counsel
expressly relied on Vitale’s report in his closing argu-
ment to establish a causal link between the plaintiff’s
fall and his lingering symptoms. To that end, the plain-
tiff’s counsel read from Vitale’s report twice, high-
lighting her opinion on causation and specifically noting
that that opinion established that the plaintiff had more
than met his burden of proof on the issue of causation.
In Rhode, our Supreme Court concluded that the medi-
cal records at issue did not bear on a central issue in
the case because there was no question about the medi-
cal validity of the treatment methods detailed in those
records and additional evidence was presented to sup-
port the plaintiff’s claims of injury and disability. Rhode
v. Milla, supra, 287 Conn. 745-46. Here, by contrast,
the medical records at issue were the only evidence
connecting the plaintiff’s injuries that resulted from the
fall to his lingering symptoms. Such evidence, thus,
established causation while broadening the scope of
damages to include compensation for prolonged suffer-
ing, disability, and resulting medical treatment. Because
the plaintiff relied on the records at issue, as highlighted
in his counsel’s closing argument, to establish causation
and damages, we conclude that such records concerned
the central issues in the case.

We next consider whether the trial court took any
measures, such as the giving of corrective instructions,
which might have mitigated the effect of the evidentiary
impropriety. No such measures were taken. To the con-
trary, the court cautioned the jury in its final charge
that it was not to draw any adverse inference against
the plaintiff from his decision to submit medical records
instead of live testimony from his medical provider to
prove his case.

Finally, we must consider whether the improperly
admitted records were merely cumulative of other val-
idly admitted testimony. We conclude that they were
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not. In our review of the record, we could find no other
evidence from a treating medical provider rendering an
opinion on either causation or the permanency of the
plaintiff’s injuries. Although the plaintiff testified about
the loss of grip strength in his hand and the records
from the occupational therapist reflect the results of
his grip strength tests over time, such evidence, which
might have supported a lay inference of permanency,
is not supported by expert opinion. Vitale’s expert con-
clusion was, thus, not merely cumulative of such lay
testimony on the issues of causation and permanency.
For the foregoing reasons, we conclude that the court’s
evidentiary impropriety was harmful because we do not
have a fair assurance that it did not affect the jury’s
verdict.

The judgment is reversed and the case is remanded
for a new trial.

In this opinion the other judges concurred.
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appear in the first degree, brought to the Superior Court
in the judicial district of Fairfield, where the defendant
was presented to the court, Iannotti, J., on a plea of
guilty; judgment of guilty; thereafter, the court, E. Rich-
ards, J., denied the defendant’s motion to correct an
illegal sentence, and the defendant appealed to this
court. Appeal dismissed.

Daniel M. Erwin, assigned counsel, for the appel-
lant (defendant).

Rocco A. Chiarenza, assistant state’s attorney, for
the appellee (state).

Opinion

PER CURIAM. This opinion follows oral argument
on this court’s own motion to determine whether the
present appeal should be dismissed as moot because
the defendant, Albert Edward Nalewajk, died during
the pendency of his appeal from the dismissal of his
motion to correct an illegal sentence. We conclude that
we lack subject matter jurisdiction and, accordingly,
dismiss the appeal.

The relevant facts are not disputed. The defendant
pleaded guilty to the charges of possession of narcotics
with intent to sell by a person who is not drug-depen-
dent in violation of General Statutes (Rev. to 2009)
§ 21a-278 (b) and failure to appear in the first degree
in violation of General Statutes (Rev. to 2009) § 53a-
172, and the court imposed a total effective sentence
of ten years of incarceration, execution suspended after
five years, followed by five years of probation. The
defendant subsequently filed a motion to correct an
illegal sentence, which the trial court dismissed. On
May 10, 2016, the defendant filed this appeal from the
court’s dismissal of his motion to correct an illegal
sentence. The appeal was stayed pending our Supreme
Court’s decisions in State v. Allan, 329 Conn. 815, 190
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A.3d 874 (2018), cert. denied, U.S , 139 S. Ct.
1233, 203 L. Ed. 2d 247 (2019), and State v. Evans, 329
Conn. 770, 189 A.3d 1184 (2018), cert. denied, U.S.

, 139 S. Ct. 1304, L. Ed. 2d (2019). On Novem-
ber 16, 2018, this court lifted the appellate stay and
ordered the parties to submit memoranda on or before
December 17, 2018, addressing the impact of those deci-
sions. The case was marked ready for argument on
December 17, 2018.

Defense counsel thereafter notified this court, by let-
ter dated January 3, 2019, that the defendant had died
and that a formal suggestion of death would follow. On
February 6, 2019, defense counsel filed a suggestion of
death, accompanied by a copy of the defendant’s death
certificate. Although defense counsel in that filing
acknowledged that “the issues presented in this appeal
from a motion to correct an illegal sentence are likely
moot” in light of the defendant’s passing, counsel did
not withdraw the appeal. In response, this court ordered
the parties “to appear and give reasons, if any, why this
appeal should not be dismissed as moot because the
defendant has died. See State v. Bostwick, 2561 Conn.
117, [740 A.2d 381] (1999); State v. Trantolo, 209 Conn.
169, [5649 A.2d 1074] (1988).” We heard argument from
the parties on March 6, 2019.

It is well established that “[m]ootness implicates
[this] court’s subject matter jurisdiction and is thus a
threshold matter for us to resolve.” (Internal quotation
marks omitted.) Burbank v. Board of Education, 299
Conn. 833, 839, 11 A.3d 658 (2011). “When, during the
pendency of an appeal, events have occurred that pre-
clude an appellate court from granting any practical
relief through its disposition of the merits, a case has
become moot. . . . [T]he existence of an actual contro-
versy is an essential requisite to appellate jurisdiction;
it is not the province of appellate courts to decide moot
questions, disconnected from the granting of actual
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relief or from the determination of which no practical
relief can follow.” (Citation omitted; internal quotation
marks omitted.) State v. Bostwick, supra, 2561 Conn.
118-19.

In State v. Bostwick, supra, 251 Conn. 119, State v.
Corbeil, 237 Conn. 919, 920, 676 A.2d 1374 (1996), and
State v. Trantolo, supra, 209 Conn. 171, our Supreme
Court dismissed the respective criminal appeals as
moot because the defendants had died during the pen-
dency of those appeals. In the present case, the defen-
dant’s death undoubtedly makes any claim regarding
the legality of the sentence he was serving moot because
there is no practical relief that we can afford the defen-
dant through resolution of this appeal. In fact, we do
not understand why counsel did not withdraw this
appeal upon the defendant’s death. Practice Book § 63-
9 permits the filing of a withdrawal of an appeal prior
to oral argument as of right. We therefore disagree
with the suggestion made at oral argument by defense
counsel that counsel was precluded from withdrawing
the appeal because the defendant could not communi-
cate whether he wished to withdraw his appeal in light
of his death. Although rule 1.4 of the Rules of Profes-
sional Conduct provides that a lawyer is obligated to
communicate with his or her client, and states in sub-
section (b) that a lawyer “shall explain a matter to
the extent reasonably necessary to permit the client to
make informed decisions regarding the representation,”
the death of a client challenging the legality of his sen-
tence necessarily ends the lawyer’s obligation under
the rule. Furthermore, we believe that a withdrawal of
the appeal pursuant to Practice Book § 63-9 would have
been much more consistent with counsel’s obligations
under rules 3.1 and 3.2 of the Rules of Professional
Conduct, in that it would have conserved the resources
expended by the state on what was an unnecessary
hearing.

The appeal is dismissed.
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Keller, Bright and Bishop, Js.
Syllabus

The defendants, who previously had been convicted under informations in
five separate cases of various crimes, including sale of narcotics by a
person who is not drug-dependent and possession of narcotics with
intent to sell by a person who is not drug-dependent in violation of
statute ([Rev. to 2013] § 21a-278 [b]), appealed to this court from the
judgments of the trial court dismissing their motions to correct an illegal
sentence for lack of subject matter jurisdiction. The defendants claimed
that because their lack of drug dependency was a fact that would result
in a mandatory minimum sentence that would expose each defendant
to a higher maximum sentence, their sentences were illegal because the
lack of drug dependency was an element that the state was required to
plead and prove beyond a reasonable doubt, which it failed to do. In
making that argument, the defendants relied on Apprendi v. New Jersey
(530 U.S. 466), which requires the state to charge and to prove to the
fact finder beyond a reasonable doubt any factor, other than a prior
conviction, that increases the maximum penalty for a crime, and Alleyne
v. United States (570 U.S. 99), which extended the protections of Appre-
ndi to mandatory minimum sentences. During the pendency of these
appeals, our Supreme Court decided State v. Evans (329 Conn. 770),
the factual and procedural history of which closely mirrored that under-
lying the present cases, and in which the court held that drug dependency
is an affirmative defense that must be proven by the defendant, rather
than an element that must be proven by the state, and, thus, that the
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sentencing of a defendant under § 21a-278 (b) without a finding or
admission that the defendant is not drug-dependent does not implicate
Alleyne, which concerned the facts that must be proven by the state in
order to trigger the mandatory minimum sentence for a crime. Following
the release of Fvans, the parties submitted supplemental briefs regarding
its impact on their appeals. Held that Evans controlled the disposition
of the defendants’ appeals and, in light of that decision, the defendants’
motions to correct no longer presented colorable claims of an illegal
sentence: although it was improper for the trial court to have dismissed
the defendants’ motions to correct an illegal sentence for lack of subject
matter jurisdiction because, at the time the trial court adjudicated the
motions to correct before Fvans was decided, they presented colorable
claims of an illegal sentence, in light of Evans, it was clear that the
defendants’ claims of an illegal sentence would now fail on the merits,
as our Supreme Court has now squarely rejected claims identical to
those made by the defendants in the present cases, and, therefore, they
no longer presented colorable issues; accordingly, in light of Evans, a
trial court now faced with similar claims as the ones raised by the
defendants in the present cases would not have subject matter jurisdic-
tion to decide them, and, therefore, the judgements dismissing the
motions to correct were affirmed.

Argued January 29—officially released June 11, 2019
Procedural History

Information, in the first case, charging the defendant
with the crime of sale of narcotics by a person who is not
drug-dependent, and information, in the second case,
charging the defendant with the crimes of possession
of narcotics with intent to sell by a person who is not
drug-dependent and interfering with a police officer,
and information, in the third case, charging the defen-
dant with the crimes of possession of narcotics with
the intent to sell by a person who is not drug-dependent,
possession of narcotics with the intent to sell within
1500 feet of a school, carrying a pistol without a permit,
and criminal possession of a firearm by a felon, and
information, in the fourth case, charging the defendant
with the crimes of sale of narcotics by a person who
is not drug-dependent and possession of narcotics with
the intent to sell by a person who is not drug-dependent,
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and information, in the fifth case, charging the defen-
dant with the crimes of sale of narcotics by a person
who is not drug-dependent and possession of narcotics,
brought to the Superior Court in the judicial district of
Fairfield, where the defendants in the first, second and
fourth cases were presented to the court, Arnold, /.,
on pleas of guilty, and the defendants in the third and
fifth cases were presented to the court, Iannotti, J., on
pleas of guilty; judgments of guilty; thereafter, the court,
E. Richards, J., dismissed the defendants’ motions to
correct illegal sentences, and the defendants filed sepa-
rate appeals to this court. Affirmed.

Daniel M. Erwin, assigned counsel, with whom were
Temmy Ann Miller, assigned counsel, and, on the
briefs, Nicholas Marolda, assigned counsel, for the
appellants (defendants).

Rocco A. Chiarenza, assistant state’s attorney, with
whom, on the briefs, were John C. Smriga, state’s attor-
ney, Marc R. Durso, senior assistant state’s attorney,
Nicholas J. Bove, Jr., senior assistant state’s attorney,
Michael A. DeJoseph, Jr., senior assistant state’s attor-
ney, Richard Palombo, Jr., former senior assistant
state’s attorney, and Yamini Menon, former special
deputy assistant state’s attorney, for the appellee (state).

Opinion

BISHOP, J. These appeals all stem from the same
legal root with factual differences not pertinent to the
common legal issues they present. In each case, the
defendant was convicted, following a plea of guilty,
of, inter alia, sale of narcotics and/or possession of
narcotics with the intent to sell by a person who is not
drug-dependent, in violation of General Statutes (Rev.
to 2013) § 21a-278 (b),! and was sentenced to a term of

! The defendants were convicted at different times between 2011 and
2013. During this period of time, the language of § 21a-278 remained
unchanged. For the sake of convenience, all references to § 21a-278 in this
opinion are to the 2013 revision of the statute.

General Statutes (Rev. to 2013) § 21a-278 (b) provides: “Any person who
manufactures, distributes, sells, prescribes, dispenses, compounds, trans-
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incarceration that included the statutorily mandated
minimum sentence of five years. In each instance, the
court made no finding, nor did the defendant admit,
that he was not drug-dependent. Each defendant subse-
quently filed a motion to correct an illegal sentence,
alleging, in essence, that his sentence was illegal
because, under Apprendi v. New Jersey, 530 U.S. 466,
120 S. Ct. 2348, 147 L. Ed. 2d 435 (2000), and Alleyne
v. United States, 570 U.S. 99, 133 S. Ct. 2151, 186 L. Ed.
2d 314 (2013), the state was required to plead and prove
his lack of drug dependency beyond a reasonable doubt
given that it is a fact that would result in a mandatory
minimum sentence that would expose the defendant to
a higher maximum sentence. The trial court dismissed
each motion for lack of subject matter jurisdiction, and
the defendants appealed to this court. We conclude
that, in light of our Supreme Court’s recent decision in
State v. Evans, 329 Conn. 770, 189 A.3d 1184 (2018),
cert. denied, U.S. , 139 S. Ct. 1304, L. Ed.
2d (2019), the defendants’ motions to correct no
longer present colorable claims of an illegal sentence,
and, accordingly, we affirm the trial court’s dismissals
of their motions.

The records in these appeals reveal the following
undisputed facts and procedural history. On March 12

ports with the intent to sell or dispense, possesses with the intent to sell
or dispense, offers, gives or administers to another person any narcotic
substance, hallucinogenic substance other than marijuana, amphetamine-
type substance, or one kilogram or more of a cannabis-type substance,
except as authorized in this chapter, and who is not, at the time of such
action, a drug-dependent person, for a first offense shall be imprisoned not
less than five years or more than twenty years; and for each subsequent
offense shall be imprisoned not less than ten years or more than twenty-
five years. The execution of the mandatory minimum sentence imposed by
the provisions of this subsection shall not be suspended, except the court
may suspend the execution of such mandatory minimum sentence if at the
time of the commission of the offense (1) such person was under the age
of eighteen years, or (2) such person’s mental capacity was significantly
impaired, but not so impaired as to constitute a defense to prosecution.”
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2013, the defendant Livorio Sanchez was convicted,
following a plea of guilty, of sale of narcotics by a per-
son who is not drug-dependent in violation of § 21a-
278 (b). During the plea canvass, the prosecutor recited
the facts underlying the alleged sale of heroin by San-
chez, but he made no representation as to whether
Sanchez was drug-dependent. Similarly, during the
questioning of Sanchez by the court, Arnold, J., there
was no discussion of drug dependency. Sanchez was
subsequently sentenced on May 15, 2013, in accordance
with an agreed upon disposition, to a term of incarcera-
tion of twelve years, execution suspended after eight
years, followed by three years of probation. As a condi-
tion of his probation, the court ordered that he undergo
“substance abuse evaluation and treatment including
random urinalysis . . . .” During the sentencing hear-
ing, however, there was no discussion by the court,
counsel, or Sanchez of the issue of drug dependency,
nor did the court make explicit that the defendant’s
period of incarceration included a mandatory minimum
period of five years pursuant to § 21a-278 (b).

On April 12, 2012, the defendant Michael A. Fernan-
des was convicted, following a plea of guilty, of posses-
sion of narcotics with intent to sell by a person who is
not drug-dependent in violation of § 21a-278 (b).? During
a colloquy with defense counsel prior to canvassing
Fernandes, the court, Arnold, J., noted, and defense
counsel agreed, that the narcotics charge included a
mandatory minimum sentence of five years of incarcer-
ation. During the canvass itself, although the court
asked Fernandes if his counsel had advised him of the
elements of the charge to which he was pleading guilty
and the mandatory minimum penalties that he could
receive, there was no mention by the court or counsel
of drug dependency. Having waived the requirement

2 Fernandes also was convicted, on a plea of guilty, of interfering with a
police officer in violation of General Statutes § 53a-167a.
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of a presentence investigation report, Fernandes was
immediately sentenced, pursuant to an agreed upon dis-
position, to a term of incarceration of ten years, execu-
tion suspended after five years, followed by a period
of three years of probation. In reciting Fernandes’
sentence, the court stated that the five year period of
incarceration was the mandatory minimum sentence
required by the statute.

On February 27, 2012, the defendant Francisco Rodri-
guez was convicted, following a plea of guilty, of posses-
sion of narcotics with the intent to sell by a person
who is not drug-dependent in violation of § 21a-278 (b).?
In response to a question from the court, Iannotti, /.,
at the outset of its canvass, Rodriguez confirmed that
his counsel had explained the maximum and manda-
tory minimum sentences to which his plea could expose
him. Rodriguez also acknowledged during the canvass
that by pleading guilty, he was giving up a number
of enumerated rights, including the right to present
defenses on his behalf at trial. Throughout the proceed-
ing, there was no mention by the court, counsel, or
Rodriguez of the issue of drug dependency. Having
waived the requirement of a presentence investigation
report, Rodriguez was immediately sentenced, pursuant
to an agreed upon disposition, to a total effective term
of incarceration of ten years, five of which reflected
the mandatory minimum sentence under § 21a-278 (b).

On September 9, 2013, the defendant Frank Slaughter
was convicted, following a plea of guilty, of one count
of sale of narcotics by a person who is not drug-depen-
dent in violation of § 21a-278 (b) and two counts of

? Rodriguez also was convicted, on a plea of guilty, of possession of
narcotics with the intent to sell within 1500 feet of a school in violation of
General Statutes (Rev. to 2011) § 21a-278a (b), carrying a pistol without a
permit in violation of General Statutes § 29-35 (a), and criminal possession
of a firearm by a felon in violation of General Statutes (Supp. 2012) § 53a-
217. Rodriguez admitted, as well, to a violation of probation.
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possession of narcotics with the intent to sell by a
person who is not drug-dependent also in violation of
§ 21a-278 (b). As part of a plea agreement, the other
charges then pending against Slaughter were nolled by
the state. At the beginning of the canvass, the state
informed the court, Arnold, J., that all three counts
required a mandatory minimum sentence of five years,
and, in response to questioning from the court, Slaugh-
ter initially stated that he was unaware that the agreed
disposition included a mandatory minimum period of
incarceration of five years. After a brief colloquy, how-
ever, Slaughter stated to the court that he understood
that the sentence to be imposed would carry a minimum
term of five years of incarceration.

The record further reflects that before the court sen-
tenced Slaughter, but after the court had stated the
sentences to be imposed, Slaughter interjected as fol-
lows: “[A]s long as I've been coming in and out of
the courthouse, I've been drug-dependent. I been drug-
dependent. Now that I'm being charged with a drug-
dependent case, how is that . . . .” At this juncture, the
court pointed out to Slaughter the number of charges
initially confronting him and the fact that, if he was
convicted after trial, he could face “close to eighty years’
worth of exposure.” The court continued to inform
Slaughter that it would accept his guilty pleas only
if they were made voluntarily, and it offered him the
opportunity either to withdraw his pleas or to proceed
with the sentencing. Slaughter responded, “[p]roceed.”
After confirming Slaughter’s response, the court found
that his guilty pleas were knowingly and voluntarily
made and found him guilty as to all three counts.
Because Slaughter waived the requirement of a presen-
tence investigation report, the court proceeded immedi-
ately to sentence him, pursuant to an agreed upon
disposition, to twelve years of incarceration for each
count, execution suspended after seven years, five of
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which were mandatory, followed by a five year period
of probation. As a condition of his probation, the court
ordered that Slaughter undergo “substance abuse evalu-
ation and treatment as deemed appropriate by the
Department of Adult Probation.” Other than Slaughter’s
statement that he was drug-dependent, there was no
discussion by the court or counsel regarding the rela-
tionship between drug dependency and the criminal
charges to which Slaughter pleaded guilty. Notably,
when Slaughter raised the issue of his drug dependency,
there was no discussion by the court or counsel as to
whether such a claim could be a defense to any of the
charges.

On July 26, 2011, the defendant Michael Anthony Thig-
pen was convicted, following a plea of guilty, of sale
of narcotics by a person who is not drug-dependent in
violation of § 21a-278 (b).! During the canvass, Thigpen
confirmed with the court, Iannotti, J., that his coun-
sel had discussed with him the elements of the offenses
to which he was pleading guilty, as well as the maximum
and mandatory minimum sentences to which his guilty
pleas would expose him. Thigpen also acknowledged
that he was giving up his right to present defenses by
pleading guilty. There was no discussion by the court,
counsel, or Thigpen of the issue of drug dependency.
On September 22, 2011, pursuant to an agreed upon
disposition, Thigpen was sentenced to a term of incar-
ceration of fifteen years, execution suspended after
eight years, five of which were mandatory, to be fol-
lowed by three years of probation. As conditions of his
probation, the court ordered him to undergo substance
abuse evaluation and treatment, as deemed necessary,
and to attend “ten weekly [Narcotics Anonymous] meet-
ings.” When asked if he wanted to speak prior to being

¢ In addition, upon his own admission, Thigpen was found to have violated
his probation. He also was convicted, on a plea of guilty, of possession of
narcotics in violation of General Statutes (Rev. to 2011) § 21a-279 (a).
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sentenced, Thigpen indicated to the court that he had
a heart condition for which he required medication and
treatment. At no time during this hearing was the issue
of drug dependency raised or discussed by the court,
counsel, or Thigpen.®

On August 22, 2014, the defendants filed the opera-
tive, amended motions to correct their allegedly illegal
sentences pursuant to Practice Book § 43-22;° although
each was filed separately, the motions were identical
in substance. The defendants claimed, inter alia, that
their sentences were illegal because, under Apprendi
v. New Jersey, supra, 530 U.S. 466, and Alleyne v. United
States, supra, 570 U.S. 99, the sentences “exceed[ed]
the relevant statutory maximum limits” and “the fact
triggering the mandatory minimum sentence was not
found by a proper fact finder or admitted by the defen-
dant . . . .”" The state opposed the defendants’

% In light of the state of Connecticut’s “Second Chance Society” initiatives
and an attendant increased awareness of the central role drug dependency
plays in criminal conduct, we believe that it would be appropriate for a trial
court, while canvassing a defendant on a plea of guilty to a violation of
§ 21-278 (b), to ensure that the defendant understands that drug dependency
is an affirmative defense to the charge and that a guilty plea constitutes a
waiver of that defense, and to ensure that any such waiver is made knowingly
and voluntarily. We make this suggestion in view of the fact that a guilty
plea to this offense may, at least for the mandatory minimum period of
incarceration, disqualify a defendant from participation in any intensive
residential community based drug treatment program.

5 Practice Book § 43-22 provides: “The judicial authority may at any time
correct an illegal sentence or other illegal disposition, or it may correct a
sentence imposed in an illegal manner or any other disposition made in an
illegal manner.”

"In their motions to correct, the defendants also claimed that their senten-
ces were illegal or imposed in an illegal manner because (1) the court relied
on “an inaccurate understanding” of the relevant facts and legal principles,
(2) the court was “unaware of the available sentencing range [due to an
erroneous belief] that it was required to impose the mandatory minimum
sentence,” and (3) the sentences violated the rule of lenity and the require-
ment of article first, § 9, of the Connecticut constitution that no person
shall be confined unless clearly warranted by law. In subsequently filed
memoranda of law in support of the motions, the defendants additionally
claimed that their sentences were illegal and imposed in an illegal manner
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motions to correct, arguing, inter alia, that the court
lacked subject matter jurisdiction because the motions
attacked the validity of the defendants’ guilty pleas
rather than the sentences imposed.

The court, E. Richards, J., heard the motions together
in one proceeding on January 29, 2015.2 On May 6, 2015,
the court issued a memorandum of decision dismissing
the motions to correct. Following its comprehensive
review of the factual record and the relevant federal
and Connecticut appellate decisional law, the court con-
cluded that the defendants were, in essence, attacking
their convictions and not their sentences and, for that
reason, the court dismissed their motions for lack of
subject matter jurisdiction. The defendants appealed to
this court, arguing that the trial court misconstrued
their motions to correct and that, properly construed,
they alleged cognizable claims of an illegal sentence
under Apprendi and Alleyne.’

because they violated the defendants’ state and federal constitutional rights
to equal protection of the laws and due process, in that there is no rational
basis for punishing the same behavior with differing punishments under
two separate statutes. The trial court determined that it lacked subject
matter jurisdiction to decide these claims as well. The defendants do not
challenge this determination on appeal, and we therefore do not address
them further.

8 In conjunction with these motions, the court also heard a similar motion
to correct filed by Albert Nalewajk. Nalewajk appealed from the same memo-
randum of decision giving rise to the present appeals. On February 6, 2019,
while Nalewajk’s appeal was pending, his counsel filed a suggestion of death
indicating that Nalewajk had died. Consequently, this court dismissed the
appeal as moot. See State v. Nalewagk, 190 Conn. App. 462, A.3d
(2019).

 While these appeals were pending and before the date of oral argument,
we sent a notice to counsel in each appeal informing them that, at oral
argument, they should be prepared to address the following additional issues
at oral argument: “Is any defendant’s case moot because: (1) he has fully
served the incarceration part of his sentence; or (2) he has fully served the
mandatory minimum portion of his incarceration sentence?” On the basis
of representations made by counsel at oral argument, we are not able to
conclude that any of the appeals at hand are moot for either of the reasons
set forth in our notice to counsel.
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On April 13, 2017, after the defendants had briefed
their claims but before oral argument was scheduled,
this court issued orders staying each appeal pending
our Supreme Court’s decisions in State v. Evans, supra,
329 Conn. 770, and State v. Allan, 329 Conn. 815, 190
A.3d 874 (2018), cert. denied, U.S. , 139 S. Ct.
1233, 203 L. Ed. 2d 247 (2019), the factual and proce-
dural history of which closely mirror that underlying
the present cases. Following the release of those deci-
sions, the parties submitted supplemental briefs regard-
ing the impact of the decisions on the present cases.!
Because Evans controls our disposition of the defen-
dants’ appeals, we begin with a discussion of that deci-
sion.!

The defendant in Fvans was convicted, following a
plea of guilty, of sale of narcotics by a person who is
not drug-dependent in violation of § 21a-278 (b). State
v. Fvans, supra, 329 Conn. 774. The issue of drug depen-
dency was not discussed by the court, counsel, or the
defendant during the plea hearing. Id. After being sen-
tenced to five years of imprisonment with five years of
special parole, the defendant filed a motion to correct
an illegal sentence. Id., 775. Just as in the present cases,
the defendant in Fvans claimed in his motion to correct
that his sentence was illegal because, inter alia, under
Alleyne and Apprendi, the sentence “exceed[ed] the
relevant statutory limits” and “the fact triggering the
mandatory minimum [sentence] was not found by a

1 On November 16, 2018, this court issued the following order in each of
the appeals at hand: “It is hereby ordered that the stay of the appeal is
lifted. The parties are also hereby ordered to file memoranda of no more
than ten pages on or before December 17, 2018, addressing the impact of
State v. Evans, [supra, 329 Conn. 770] and State v. Allan, [supra, 329 Conn.
815], on the appeal.” The state and the defendants timely complied with
this order.

U Allan is the companion case to Evans and is factually and procedurally
similar to it. See State v. Allan, supra, 329 Conn. 816, 819. We therefore do
not separately discuss Allan.
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proper [fact finder] or admitted by the defendant
. . . .7 (Internal quotation marks omitted.) Id.

The trial court in Fvans denied the defendant’s
motion to correct on the merits. Id., 776. The trial court
began by “observing that, in State v. Ray, [290 Conn.
602, 623-26, 966 A.2d 148 (2009)], [our Supreme Court]
had concluded that Apprendi, which requires that the
state charge, and prove to the fact finder beyond a
reasonable doubt, any factor, other than a prior convic-
tion, that increases the maximum penalty for a crime;
see Apprendt v. New Jersey, supra, 474-97; did not
apply to proof of drug dependency under § 21a-278 (b)
because such proof constitutes an affirmative defense
under that statute. The trial court then rejected the
defendant’s argument that Ray is no longer good law
under Alleyne, which extended the rule set forth in
Apprendi to facts that increase a statutory minimum
sentence. See Alleyne v. United States, supra, [670 U.S.]
103. After rejecting the defendant’s other challenges to
his sentence, the trial court rendered judgment denying
the motion to correct an illegal sentence.” (Footnotes
omitted.) State v. Evans, supra, 329 Conn. 775-76.

On appeal to our Supreme Court,'? the defendant
claimed, inter alia, that the court should overrule its
interpretation of § 21a-278 (b) in Ray because the
United States Supreme Court’s subsequent decision in
Alleyne v. United States, supra, 570 U.S. 99, requires
the state to plead and prove beyond a reasonable doubt
those facts, such as lack of drug dependency under
§ 21a-278 (b), that trigger mandatory minimum senten-
ces. State v. Evans, supra, 329 Conn. 791. The state
disagreed with the merits of the defendant’s claims and

2 The court in Evans had granted the defendant’s motion to transfer his
appeal from the Appellate Court to our Supreme Court, pursuant to General
Statutes § 51-199 (c) and Practice Book § 65-2. State v. Evans, supra, 329
Conn. 773 n.2.
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further contended that the trial court should have dis-
missed the defendant’s motion to correct for lack of
subject matter jurisdiction. Id., 776.

The court first addressed the state’s challenge to
the trial court’s subject matter jurisdiction. The state
argued, inter alia, that the defendant’s motion to correct
did not challenge the sentencing phase of the proceed-
ing but, rather, the underlying conviction. Id., 778; see
also State v. Lawrence, 281 Conn. 147, 158, 913 A.2d
428 (2007) (“[A] challenge to the legality of a sentence
focuses not on what transpired during the trial or on
the underlying conviction. In order for the court to have
jurisdiction over a motion to correct an illegal sentence
after the sentence has been executed, the sentencing
proceeding, and not the trial leading to the conviction,
must be the subject of the attack.” [Emphasis added.]).
The court disagreed. It began by noting that “[t]he
state’s jurisdictional challenge require[d] [it] to consider
whether the defendant ha[d] raised a colorable claim
within the scope of Practice Book § 43-22 that would,
if the merits of the claim were reached and decided in
the defendant’s favor, require correction of a sentence.
. . . A colorable claim is one that is superficially well
founded but that may ultimately be deemed invalid.
. . . [This] jurisdictional inquiry is guided by the plausi-
bility that the defendant’s claim is a challenge to his
sentence, rather than its ultimate legal correctness.”
(Citations omitted; internal quotation marks omitted.)
State v. Evans, supra, 783-84.

Turning to the defendant’s claims, the court in Evans
noted that he was not asking it “to disturb his conviction
under § 21a-278 (b), or otherwise claim[ing] that he
was convicted under the wrong statute. Instead, the
defendant [was seeking] resentencing, claiming that
§ 21a-278 (b) merely enhances the penalty available
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under [General Statutes (Rev. to 2013)] § 21a-277 (a)®®
when those statutes are read with the judicial gloss
rendered necessary by the United States Supreme
Court’s decisions in Alleyne v. United States, supra, 570
U.S. 99, and Apprendi v. New Jersey, supra, 530 U.S.
466.” (Footnote added.) Id., 785. “Given the otherwise
identical statutory language of §§ 21a-277 (a) and 21a-
278 (b), and the lack of any case law from [our Supreme
Court] squarely rejecting the defendant’s proffered
interpretation of § 21a-278 (b) as merely providing a
penalty enhancement in view of the [United States]
Supreme Court’s decision in Alleyne, which extended
the protections of Apprendi to mandatory minimum
sentences . . . [the court] conclude[d] that the defen-
dant’s interpretation of the narcotics statutory scheme
[was] sufficiently plausible to render it colorable for
the purpose of jurisdiction over his motion.” (Citation
omitted.) Id., 786.

The court then turned to the defendant’s claim that
Ray should be overruled in light of Alleyne. 1d., 791.
The court began with a review of its decision in Ray
interpreting § 21a-278 (b), which provides in relevant
part that “[aJny person who . . . sells . . . to another
person any narcotic substance . . . and who is not, at
the time of such action, a drug-dependent person, for

3 For the reasons stated in footnote 1 of this opinion, we refer to the
2013 revision of § 21a-277, which provides: “Any person who manufactures,
distributes, sells, prescribes, dispenses, compounds, transports with the
intent to sell or dispense, possesses with the intent to sell or dispense,
offers, gives or administers to another person any controlled substance
which is a hallucinogenic substance other than marijuana, or a narcotic
substance, except as authorized in this chapter, for a first offense, shall be
imprisoned not more than fifteen years and may be fined not more than
fifty thousand dollars or be both fined and imprisoned; and for a second
offense shall be imprisoned not more than thirty years and may be fined
not more than one hundred thousand dollars, or be both fined and impris-
oned; and for each subsequent offense, shall be imprisoned not more than
thirty years and may be fined not more than two hundred fifty thousand
dollars, or be both fined and imprisoned.”
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a first offense shall be imprisoned not less than five
years or more than twenty years . . . .” General Stat-
utes (Rev. to 2013) § 21a-278 (b). “[I]n Ray, [the court]
declined the defendant’s invitation to follow the analy-
sis of Justice Berdon’s dissent in [State v. Hart, 221
Conn. 595, 615-22, 605 A.2d 1366 (1992) (Berdon, J.
dissenting)], which interpreted § 21a-278 (b) to be effec-
tively . . . an aggravated form of § 21a-277 and con-
cluded that, therefore, the ‘not . . . a drug-dependent
person’ language in § 21a-278 (b) constitutes an aggra-
vating factor that must be treated as an element and
must be proven by the state.” (Footnote omitted; inter-
nal quotation marks omitted.) State v. Evans, supra,
329 Conn. 794-95. “Applying the principles of [United
States Supreme Court case law leading to Apprendsi,
including Patterson v. New York, 432 U.S. 197, 210, 97
S. Ct. 2319, 53 L. Ed. 2d 281 (1977), the court in Ray
further concluded] that placing the burden on the defen-
dant to prove by a preponderance of the evidence a
fact—drug dependency—that affects the severity of his
punishment under § 21a-278 (b) is not unconstitu-
tional.” (Internal quotation marks omitted.) State v.
FEvans, supra, 797.

With this review of Ray in mind, the court then turned
to the defendant’s claim that the United States Supreme
Court’s decision in Alleyne required it to overrule Ray.
The defendant argued that “lack of drug dependency
has the effect of increasing punishment ‘above what is
otherwise legally prescribed’; Alleyne v. United States,
supra, [5670 U.S.] 108; by the otherwise identical § 21a-
277 (a) and, therefore, is an element of the offense
to be proven by the state. Accordingly, the defendant
argue[d] that the imposition of a mandatory minimum
sentence was improper because the state did not prove,
nor did the defendant admit, a lack of drug depen-
dency.” State v. Evans, supra, 329 Conn. 798.
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After reviewing Alleyne and related federal prece-
dent, the court in Evans held that “State v. Ray, supra,
290 Conn. 602, remains good law in the wake of Alleyne.
Although Alleyne extended Apprendi to mandatory
minimum sentences, Alleyne did not disturb those por-
tions of Apprendi that reaffirmed Patterson v. New
York, supra, 432 U.S. 208-10, which upheld the states’
prerogative to utilize affirmative defenses to mitigate
or eliminate criminal liability without running afoul of
due process. Moreover, Alleyne did nothing to disturb
long-standing Supreme Court precedent holding that
whether a sentencing factor is, in essence, an element
requiring the state to plead and prove it beyond a rea-
sonable doubt, or an affirmative defense, the pleading
and proof of which may be allocated to the defendant,
is a matter of state law for ‘authoritative’ determination
by state courts interpreting state statutes . . . .” (Cita-
tion omitted; emphasis in original.) State v. Evans,
supra, 329 Conn. 802-803. Accordingly, after rejecting
the defendant’s remaining claims, the court affirmed
the trial court’s denial of his motion to correct an illegal
sentence. Id., 815.

In sum, the court in Fvans cemented its prior holding
in Ray that drug dependency is an affirmative defense
to § 21a-278 (b) that must be proven by the defendant,
and, thus, it held that the sentencing of a defendant
under § 21a-278 (b) without a finding or admission that
the defendant is not drug-dependent does not implicate
Alleyne, which deals with facts that must be proven by
the state in order to trigger the mandatory minimum
sentence for a crime.

In the present cases, the defendants argued before
the trial court that Ray is no longer good law in light
of Alleyne and that not being drug-dependent therefore
constitutes an element of § 21a-278 (b) that must be
proven by the state. In view of Fvans, it is clear that
the defendants’ claims of an illegal sentence would fail
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on the merits. The trial court in the present cases, how-
ever, did not dispose of the defendants’ motions to
correct on the merits; it dismissed them for lack of
subject matter jurisdiction.

The court’s jurisdictional holding in Evans leads us
to conclude that the trial court’s dismissals in the cases
at hand were improper because, at the time the trial
court adjudicated the defendants’ motions—pre-Evans
—they presented colorable claims of an illegal sen-
tence. See id., 786-88. In our view, however, the defen-
dants’ claims have since lost their hue. One of the
primary reasons underlying the court’s conclusion in
FEvans regarding jurisdiction was the fact that there had
been a “lack of any case law from [our Supreme Court]
squarely rejecting the defendant’s proffered interpreta-
tion of § 21a-278 (b) as merely providing a penalty
enhancement in view of the [United States] Supreme
Court’s decision in Alleyne . . . .” Id., 786. Because
our Supreme Court has now squarely rejected claims
identical to those made by the defendants in the present
cases, they no longer present colorable issues. Accord-
ingly, although it was error, at the time, for the trial
court to have dismissed the defendants’ motions for
lack of subject matter jurisdiction, in light of Evans, a
trial court faced with such claims today would not have
subject matter jurisdiction to decide them. We therefore
affirm the trial court’s dismissals, as it would serve no
beneficial purpose to remand the cases with direction
to dismiss the motions pursuant to Evans.™

The judgments are affirmed.

In this opinion the other judges concurred.

YTt is well accepted that “[w]hen a trial court reaches a correct outcome,
but on grounds that cannot be sustained, [this court has] repeatedly upheld
the court’s judgment if there are other grounds to support it.” (Internal
quotation marks omitted.) Lederle v. Spivey, 151 Conn. App. 813, 818, 96
A.3d 1259, cert. denied, 314 Conn. 932, 102 A.3d 84 (2014).
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STATE OF CONNECTICUT v. RAMON A. G.*
(AC 39704)

Keller, Elgo and Moll, Js.

Syllabus

Convicted of the crimes of assault in the third degree and criminal violation of

aprotective order in connection with an incident in which the defendant
assaulted the victim, the defendant appealed to this court. Held:

1. The defendant could not prevail on his claim that the trial court violated

his constitutional rights to due process and to present a defense by
improperly declining to give a jury instruction on the defense of personal
property with respect to the assault charge against him: the claim of
instructional error was not properly preserved for appellate review, as
neither the defendant’s written request to charge nor anything else in
the record indicated that the defendant ever alerted the trial court to
the distinct instructional deficiency claimed on appeal; moreover, the
doctrine of implied waiver precluded substantive consideration of the
defendant’s claim of instructional impropriety, as the record revealed
that the defendant was provided with a meaningful opportunity to review
the trial court’s initial draft charge that the court provided during an
in-chambers conference, the revised draft charge that the court sent to
the parties later that night and the final draft charge that the court
provided prior to the parties’ closing arguments, that the court solicited
and received comments from the parties over the course of multiple
charge conferences, that the defendant thereafter expressed satisfaction
with both the draft charge and the ultimate charge that the court deliv-
ered to the jury and that at no time at trial did the defendant voice any
objection regarding the instructional deficiency he alleged on appeal.

2. The prosecutor’s improper comment that certain cell phone records that

were not in evidence probably would have helped the state’s case did
not deprive the defendant of a fair trial, as it did not so infect the trial
with unfairness that the defendant’s resulting conviction amounted to
a denial of due process; the prosecutorial impropriety consisted of a
single, isolated, inadvertent comment during rebuttal argument that was
not particularly severe, the comment was not central to the critical
issues in the case, as the existence of the cell phone records had little
bearing on the question of whether the defendant perpetrated the
charged offenses, the comment was invited by the defendant’s testimony
that suggested that the cell phone records would have corroborated his
trial testimony, the state’s case against the defendant was strong with

*

In accordance with our policy of protecting the privacy interest of the

victim of a criminal violation of a protective order, we decline to identify
the victim or others through whom the victim’s identity may be ascertained.
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respect to the crimes of which he was convicted, and the trial court
gave the jury a curative instruction that it should not consider the
prosecutor’s improper comment because it was not supported by evi-
dence in the record.

Argued January 10—officially released June 11, 2019
Procedural History

Substitute information charging the defendant with
the crimes of robbery in the first degree, assault in the
second degree and criminal violation of a protective
order, brought to the Superior Court in the judicial
district of New Britain and tried to the jury before
Keegan, J.; verdict and judgment of guilty of the lesser
included offense of assault in the third degree and of
criminal violation of a protective order, from which the
defendant appealed to this court. Affirmed.

Jennifer B. Smith, for the appellant (defendant).

James M. Ralls, assistant state’s attorney, with
whom, on the brief, were Brian Preleski, state’s attor-
ney, and Elizabeth Moseley, senior assistant state’s
attorney, for the appellee (state).

Opinion

ELGO, J. The defendant, Ramon A. G., appeals from
the judgment of conviction, rendered after a jury trial,
of assault in the third degree in violation of General
Statutes § 53a-61 and criminal violation of a protective
order in violation of General Statutes § 53a-223 (a). On
appeal, the defendant claims that (1) the trial court
improperly declined to furnish a jury instruction on the
defense of personal property with respect to the assault
charge and (2) prosecutorial impropriety during closing
argument deprived him of his due process right to a
fair trial. We affirm the judgment of the trial court.

On the basis of the evidence adduced at trial, the
jury reasonably could have found the following facts.
In August, 2012, the victim began what she described
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at trial as a “toxic relationship” with the defendant,
which lasted seven months and concluded in March,
2013. On March 18, 2013, a protective order was issued
that prohibited the defendant from having any contact
with the victim.

At approximately nine o’clock on the evening of
March 22, 2013, the victim received a text message from
the defendant indicating that he wanted to meet with
her.! Although initially hesitant, she ultimately agreed
to do so and began walking toward the apartment where
the defendant resided with his mother, who at that time
was hospitalized. The defendant then picked the victim
up in a motor vehicle and continued to the apartment,
where they socialized with other individuals. When
some attendees became rowdy, the victim decided to
leave. As she exited the apartment, the victim took the
keys to a vehicle belonging to the defendant’s mother
and began to walk home.

Halfway to her home, the victim “felt like something
bad was going to happen,” so she tossed the keys into
a bush alongside the road, which she described at trial
as “[s]Jomewhere safe where I could go back for them
later.” At that time, she was wearing a backpack that
contained, among other things, her cell phone, a money
order, and cash. Soon thereafter, a vehicle driven by
an unidentified person stopped in the middle of the
street. The defendant exited the vehicle and started
yelling “[w]here’s the keys” in an angry manner. The
defendant then grabbed the victim’s backpack and
swung her around. With her backpack still on, the victim
fell to the ground, and the defendant began kicking her

! At trial, the victim testified that because the defendant’s cell phone was
broken, he often called or texted her from a phone belonging to his mother,
Maria. For that reason, she would receive incoming calls or text messages
from him under a contact labeled “Maria.” In her testimony, the victim
indicated that all relevant phone calls or text messages received from the
defendant were from that contact.
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in the head, back, and stomach. After one particular
blow to her temple area, the victim saw “stars” and let
go of the backpack. The defendant rummaged through
its contents, returned to the vehicle with the backpack
in hand, and departed.

Martin Martinez was inside his nearby residence at
the time of the altercation. When he looked outside, he
saw a man kicking a woman on the ground. As he
testified: “I . . . remember seeing a male beating up a
female . . . . I saw some kicking. I saw her on the
ground, and I saw someone—the male, you know, really
giving it to her, stomping on her.” Martinez immediately
called 911 to report the incident.?

Officer Marcus Burrus of the New Britain Police
Department arrived at the scene to find the victim cry-
ing, shaking, and hunched on the ground. The victim
“was bleeding from areas of her face. She had blood
on her ears, her face, [and] her hands.” While awaiting
medical assistance for the victim, Burrus answered an
incoming call to her cell phone from a contact labeled
“Maria.” On the basis of prior experience and conversa-
tions with the defendant,® Burrus recognized the caller
as the defendant. During that conversation, Burrus testi-
fied that the defendant “told [him] that he came to the
area [where the altercation transpired] and that he had
confronted [the victim] because he believed that she
was in possession of his mother’s keys. And [the defen-
dant] stated that he didn’t touch her, but that he was
there and that he just was going to find and borrow his
mother’s keys.”

% An audio recording of that 911 call was admitted into evidence.

3 At trial, Burrus confirmed that he knew the defendant and had spoken
with him prior to the night in question. Burrus testified that he knew the
defendant by the nickname “Cito” and also knew the defendant’s mother
and brother. Burrus explained that he had “dealt with [the defendant] on
other calls [in the course of his] duties as a police officer, and prior to that
[knew him] as a teenager,” as the defendant was a friend of Burrus’ brother-
in-law.



June 11, 2019 CONNECTICUT LAW JOURNAL Page 41A

190 Conn. App. 483 JUNE, 2019 487

State v. Ramon A. G.

The victim was transported by ambulance to a nearby
hospital, where she received medical treatment. Photo-
graphs of injuries to her face, neck, hands, and back
were taken while she was hospitalized and were admit-
ted into evidence at trial.

The victim was released from the hospital on the
morning of March 23, 2013. Although a protective order
remained in place, the victim received multiple text
messages from the defendant later that morning. In
those messages, the defendant indicated that he wanted
to exchange the victim’s backpack for the keys to his
mother’s vehicle. The victim, however, did not want to
meet with the defendant. The defendant’s cousin later
returned the backpack to her with its contents secure.

Burrus met with the victim at her home the following
day. At that time, the victim informed him that she
had received text messages from the defendant, which
Burrus reviewed on her phone.* At trial, Burrus testified
that one such message contained “something along the
lines of I ain’t done with you yet.”

The defendant testified at trial on his own behalf and
provided a different account of the altercation. In his
testimony, the defendant admitted that he had con-
fronted the victim on the sidewalk as she was walking
home that night. He testified that he “said please give
me my mother’s keys” and that the victim then “began
to swing at [him].” The defendant testified that, as he
grabbed her hands and “told her, please, just give me
the keys,” he slipped and fell to the ground, which he
attributed to wintry weather conditions. The defendant
further testified that, as he attempted to “get up to
leave,” the victim “grabbed a hold of [his] foot,” causing
him to again fall to the ground. The defendant testified

4 Burrus testified that the text messages were from a contact labeled
“Maria.” See footnote 1 of this opinion.
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that “I just shook my foot loose and I crossed the street
and I got in the car and we left.”

Following that altercation, the defendant was
arrested and charged with robbery in the first degree
in violation of General Statutes § 53a-134 (a) (3), assault
in the second degree in violation of General Statutes
§ 53a-60 (a) (2), and criminal violation of a protective
order in violation of § 53a-223 (a). Pursuant to General
Statutes § 53a-40b, the state also charged, in a part B
information, that the defendant committed those
offenses while on release “pursuant to [General Stat-
utes] §§ 54-63a to 54-63g and/or [General Statutes]
§§ 54-64a to 54-64c . . . .” A trial followed, at the con-
clusion of which the jury found the defendant not guilty
of robbery in the first degree and assault in the second
degree. The jury found the defendant guilty of criminal
violation of a protective order and the lesser included
offense of assault in the third degree. The defendant
thereafter pleaded guilty to the charge set forth in the
part B information. The court rendered judgment
accordingly and sentenced the defendant to a total
effective sentence of seven years incarceration, fol-
lowed by three years of special parole. From that judg-
ment, the defendant now appeals.

I

The defendant first claims that the court improperly
declined to furnish a jury instruction on the defense of
personal property with respect to the assault count. In
response, the state submits that the defendant both
failed to preserve and impliedly waived that claim at
trial. We agree with the state.

The following additional facts are relevant to the
defendant’s claim. On the first day of trial, the defendant
filed a one page request to charge with the court.” On

>The defendant’s written request to charge states in full: “Defendant
moves this court, pursuant to [Practice Book] § 42-16 et seq. and the [s]ixth
and [flourteenth [a]Jmendments to the United States [c]onstitution, to give
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the second day of trial, the court noted for the record
that it had received the defendant’s request to charge.
The court then stated: “[W]hat I would like to do is try
to have a discussion about this. I think it would be
easiest to start it in chambers so that I can give you
copies [of the court’s draft charge], and then come out
here and summarize on the record what we have done
and what we discussed in chambers. Because if it gets
to a point where we could do closing arguments tomor-
row, I very much would like to do closing arguments
tomorrow.” The court indicated that it would “take
about forty-five minutes to preliminarily discuss the
jury charge with the attorneys” in chambers during an
afternoon recess.

When that recess concluded, the court explained to
the jury: “[W]e’'ve had the opportunity to have a prelimi-
nary discussion on the jury charge. And I have given
to each attorney a very rough draft of what I call my
overinclusive jury charge. I intend to take out the areas
that do not apply in this case, and then to also work
further on the charges with respect to the crimes that
are alleged in this case. And I intend to send this out
via e-mail tonight to the two attorneys so that you will
have that for review tonight. I am going to grant the
defendant’s request to charge the jury on defense of
personal property. I will put that in there. And [if the
prosecutor has] any objections to it, you can do that
formally tomorrow on the record.” (Emphasis added.)

The record before us contains a copy of the draft
charge that the court provided to the parties later that

Jury Instruction 2.8-5, Defense of Personal Property ([General Statutes]
§ 53a-21). The evidence supports this request. Wherefore, for the reasons
set forth above, together with such other reasons as may be advanced in
any memorandum of law submitted and/or hearing conducted in connection
herewith, [the defendant] respectfully prays that the [c]ourt adopt this pro-
posed instruction.” The defendant did not submit a memorandum of law
on that request.
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night.® That charge states in relevant part: “The evidence
in this case raises the issue of the use of force against
another to defend personal property. This defense
applies to the charge of [r]obbery in the [f]irst [d]egree.”
The draft charge did not indicate that the defense
applied to either the assault or the criminal violation
of a protective order counts.

The next day, the court held a charge conference
with the parties following the close of evidence. At the
outset, the court indicated that it had sent a copy of
its revised draft charge to the parties the previous night
and inquired whether they had reviewed it; defense
counsel answered affirmatively. The court also noted
that “the defense did ask yesterday in chambers . . .
for a lesser included [offense] of assault in the third
degree on the assault second, so I have included that.

. . And the defense also asked for the self-defense
under the defense of [personal] property, which is
included as well.” (Emphasis added.) The court then
asked if the parties had sufficient time to review the
court’s proposed charge to the jury and solicited feed-
back thereon, at which time defense counsel asked the
court to change the word “statement” to “statements”
in a section on impeachment evidence because the
defendant was claiming that multiple inconsistent state-
ments had been made. After agreeing to that change, the
court asked: “Anything else?” Defense counsel replied,
“No, Your Honor. . . . I'm all set, Your Honor. Thank
you.” The court then stated: “All right. And you both
have had enough time with the charge that you feel
comfortable with the court charging [the jury] today?”
Both parties answered, “Yes, Your Honor.” The court
then adjourned the proceeding for a midday recess.

% Following the commencement of this appeal, the state filed a motion
for rectification, in which it asked the trial court to supplement the record
with a copy of the draft charge. The court granted that request on January
29, 2018.
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When that recess concluded, the court stated for the
record that it had “sent both parties a copy of the
final jury instruction in electronic form.” The court then
permitted the parties to make closing arguments. In his
closing argument, defense counsel stated in relevant
part that the defense of personal property “is a complete
defense to robbery in the first degree.” Counsel did not
reference that defense in his discussion of either the
assault or the criminal violation of a protective order
offenses.

Following closing arguments, the court provided its
charge to the jury. With respect to the defense of per-
sonal property, the court instructed the jury that this
defense applied to the robbery charge.” When it con-
cluded, the court asked the parties if they had any
objections. At that time, defense counsel stated, “No
objections, Your Honor, at all.”

On appeal, the defendant claims that the court
“improperly instructed the jury that the defense of [per-
sonal] property only applied to the robbery charge.” He
argues that, on the basis of his request to charge, the
court should have instructed the jury that the defense
applied to the robbery and assault charges set forth in
counts one and two of the information, but not to the
criminal violation of a protective order charge con-
tained in count three. The court’s failure to do so, he
contends, violated his constitutional rights to due pro-
cess and to present a defense.

"The court instructed the jury in relevant part: “The evidence in this case
raises the issue of the use of force against another to defend personal
property. This defense applies to the charge of robbery in the first degree.
After you have considered all the evidence in this case on the charge of
robbery in the first degree, if you find that the state has proved each element
beyond a reasonable doubt, then you must go on to consider whether or
not the defendant acted justifiably in the defense of personal property. In
this case you must consider this defense in connection with count one of
the information.”
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Before we can consider the merits of that claim, we
must resolve two threshold issues. Specifically, we must
determine whether the defendant properly preserved
that claim with the trial court. If that claim was not
properly preserved, we also must determine whether
the doctrine of implied waiver precludes further review.

A

We begin by noting the fundamental precept, deeply
ingrained in our decisional law and our rules of practice,
that the appellate courts of this state “shall not be bound
to consider a claim unless it was distinctly raised at
the trial . . . .”® (Internal quotation marks omitted.)
Ulbrich v. Groth, 310 Conn. 375, 427, 78 A.3d 76 (2013);
see also Practice Book § 42-16 (party taking exception
to court’s instruction “shall state distinctly the matter
objected to and the ground of exception”); Practice
Book § 60-5 (party obligated to distinctly raise claim
before trial court to be entitled to appellate review);
State v. King, 289 Conn. 496, 505-506, 958 A.2d 731
(2008) (preservation requirement applies to challenges
to jury instructions); Lee v. Stanziale, 161 Conn. App.
525, 538, 128 A.3d 579 (requirement that party distinctly
raise claim of error before trial court “a prerequisite to
appellate review””), cert. denied, 320 Conn. 915, 131 A.3d
750 (2015); State v. Nieves, 106 Conn. App. 40, 55, 941
A.2d 358 (requirement that party distinctly raise claim
applies to jury instruction challenge), cert. denied, 286
Conn. 922; 949 A.2d 482 (2008). “The requirement that
the claim be raised distinctly means that it must be so
stated as to bring to the attention of the court the precise
matter on which its decision is being asked. . . . [It

8 As our Supreme Court explained nearly two centuries ago: “It has been
repeatedly decided, by us, that . . . we will not allow points of law to be
discussed, which were not made, or which were waived, in the court below.
We adhere to these decisions. The rule which they establish, is a salutary
one, essential to the preservation of the rights of parties, and to the due
administration of justice.” Torry v. Holmes, 10 Conn. 499, 507 (1835).
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must] alert the trial court to the specific deficiency
now claimed on appeal.” (Citation omitted; emphasis
in original; internal quotation marks omitted.) State v.
Carter, 198 Conn. 386, 396, 503 A.2d 576 (1986).

Requiring a party to distinctly raise a claim of error
before the trial court is no mere formality; rather, it
ensures that the trial court is specifically apprised of the
alleged error and, thus, has an opportunity to respond
accordingly. “As [our Supreme Court] repeatedly has
observed, the essence of the preservation requirement
is that fair notice be given to the trial court of the party’s
view of the governing law . . . . A secondary purpose
of the preservation requirement is to prevent the possi-
bility that an appellee would be lured into a course of
conduct at the trial which it might have altered if it had
any inkling that the [appellant] would . . . claim that
such a course of conduct involved rulings which were
erroneous and prejudicial to him. . . . Assigning error
to a court’s . . . rulings on the basis of objections
never raised at trial unfairly subjects the court and the
opposing party to trial by ambush.” (Citations omitted;
internal quotation marks omitted.) State v. Benedict,
313 Conn. 494, 505-506, 98 A.3d 42 (2014); accord State
v. Jorge P., 308 Conn. 740, 753, 66 A.3d 869 (2013) (“the
sina qua non of preservation is fair notice to the trial
court”). Through that lens must an appellate body view
claims of error on the part of the trial court.

In the context of jury instructions, a party “may pre-
serve for appeal a claim that an instruction . . . was
defective either by: (1) submitting a written
request to charge covering the matter; or (2) taking an
exception to the charge as given.” (Internal quotation
marks omitted.) State v. King, supra, 289 Conn. 505;
see also Practice Book § 42-16. The defendant in the
present case filed a written request to charge. See foot-
note 5 of this opinion. The question, then, is whether
that request sufficiently covered the matter so as to
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preserve the issue for appellate review. Put differently,
the relevant inquiry is whether the defendant’s request
to charge alerted the trial court to the specific defi-
ciency now claimed on appeal. See State v. Carter,
supra, 198 Conn. 396.

We conclude that it did not. The distinct claim pre-
sented on appeal concerns the failure of the trial court
to provide a defense of personal property instruction
to the jury with respect to two of the three counts
alleged in the operative information—namely, the rob-
bery and assault counts, but not the criminal violation
of a protective order count. On its face, the defendant’s
written request to charge is patently deficient in this
regard, as it does not alert the trial court to such a
request. The substance of that one page request merely
communicated (1) the defendant’s desire to have the
court provide a defense of personal property instruction
to the jury and (2) the defendant’s belief that “[t]he
evidence supports this request.” As a result, the defen-
dant’s request is inherently ambiguous, in that it is
unclear whether the defendant sought such an instruc-
tion as to only one of the charged offenses, all of the
charged offenses, or some combination thereof.

As our Supreme Court has explained, “the submission
of a request to charge covering the matter at issue
preserves a claim that the trial court improperly failed
to give an instruction on that matter. . . . In [such]
instances, the trial court has been put on notice and
afforded a timely opportunity to remedy the error. . . .
It does not follow, however, that a request to charge
addressed to the subject matter generally, but which
omits an instruction on a specific component, preserves
a claim that the trial court’s instruction regarding that
component was defective.” (Citations omitted; empha-
sis in original.) State v. Ramos, 261 Conn. 156, 170-71,
801 A.2d 788 (2002), overruled in part on other grounds
by State v. Elson, 311 Conn. 726, 7564-55, 91 A.3d 862
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(2014). A defendant’s failure to distinctly raise an
instructional claim in its written request to charge or
to otherwise take an exception to the court’s instruction
renders that particular claim unpreserved for appellate
review. See id., 171; see also State v. Tozier, 136 Conn.
App. 731, 743, 46 A.3d 960 (“[t]he defendant did not
preserve this claim for appellate review as he did not

distinctly raise these arguments [regarding
instructional error] before the trial court”), cert. denied,
307 Conn. 925, 55 A.3d 567 (2012); State v. Joseph,
110 Conn. App. 454, 459-60, 955 A.2d 124 (because
defendant’s written request to charge contained general
credibility instruction but did not distinctly raise issue
of accomplice credibility, trial court “was not put on
notice” of that issue, rendering it unpreserved), cert.
denied, 289 Conn. 945, 959 A.2d 1010 (2008); Abdelsayed
v. Narumanchi, 39 Conn. App. 778, 785, 668 A.2d 378
(1995) (“[W]hile the defendant did prepare a written
request to charge, that proposed charge did not dis-
tinctly address the issue the defendant now raises. We,
therefore, do not address his claim on appeal. [Footnote
omitted.]”), cert. denied, 237 Conn. 915, 676 A.2d 397,
cert. denied, 519 U.S. 868, 117 S. Ct. 180, 136 L. Ed. 2d
120 (1996); id., 785 n.1 (concluding that “these words
[contained in the defendant’s request to charge] did not
sufficiently afford notice to the trial court as to the
claimed error the defendant now raises”); contra
Benanti v. Delaware Ins. Co., 86 Conn. 15, 21, 84 A.
109 (1912) (“[t]he issue of misrepresentation of title

was distinctly presented in the defendant’s
requests to charge”); cf. State v. Jones, 289 Conn. 742,
760, 961 A.2d 322 (2008) (“when the trial court failed
to instruct the jury as the defendant had requested,
defense counsel objected two different times, thus
effectively preserving the issue for appellate review
even if his written request to charge was ambiguous”).

The defendant claims that State v. Ramos, 271 Conn.
785, 860 A.2d 249 (2004), is “controlling” on the question



Page 50A CONNECTICUT LAW JOURNAL June 11, 2019

496 JUNE, 2019 190 Conn. App. 483

State v. Ramon A. G.

of preservation. We do not agree. In that case, only
two counts remained following the close of evidence:
assault in the second degree in violation of § 53a-60 (a)
(2) and carrying a weapon in a motor vehicle in viola-
tion of General Statutes (Rev. to 1997) § 29-38. Id., 790.
At trial, the defendant “requested that the trial court
instruct the jury on the affirmative defense of self-
defense but did not specify the count or counts of the
information to which the defense applied. The trial
court gave a self-defense instruction with respect to
the assault charge, but . . . instructed the jury that
self-defense was not a defense to the charge under § 29-
38.” Id., 800. On appeal, the defendant claimed that
“the trial court improperly instructed the jury that the
defense of self-defense did not apply to a charge under
§ 29-38.”Id., 799. Our Supreme Court concluded that the
defendant’s claim was preserved for appellate review,
stating: “Although we agree with the state that the
record leaves some doubt as to whether the defendant’s
general request to charge was adequate to place the
trial court on notice that he believed that the claim of
self-defense applied to both charges, we read the failure
to specify as an indication that it applied to both charges
and that the claim was, therefore, preserved for review.”
Id., 801.

For two reasons, Ramos is readily distinguishable
from the present case. First, as a factual matter, the
defendant here is not arguing that his general request
to charge on the defense of personal property should
have been applied to all pending counts, as was the
case in Ramos.’ Rather, the defendant maintains that
the court should have provided that instruction with
respect to two of the three counts levied against him
by the state and improperly furnished such an instruc-
tion as to only one of those counts.

% As the defendant acknowledges in his reply brief, his “trial counsel’s
theory of defense of property did not pertain to the protective order charge.”
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Second, as a procedural matter, the defendant over-
looks the critical fact that, in Ramos, the state had filed
“a supplemental request to charge” in response to the
defendant’s request to charge, in which the state main-
tained that “self-defense was not a defense to the charge
under § 29-38.” Id., 800. By so doing, the state alerted
the court to the distinct issue of whether that defense
so applied, rendering that issue properly preserved for
appellate review. It nonetheless remains that the state
in the present case neither filed a request to charge
regarding the applicability of the defense of personal
property to an assault charge nor otherwise raised that
issue in any manner before the trial court. Ramos, there-
fore, is both factually and procedurally inapposite to
the present case.

Similarly misplaced is the defendant’s reliance on
State v. Paige, 304 Conn. 426, 40 A.3d 279 (2012). In
Paige, both the defendant and the state submitted
requests to charge on the disputed instruction. Id., 439.
Moreover, the trial court held a charging conference,
at which it heard argument from the parties on that
instructional issue. Id. With “the specific circumstances
of the present case in mind,” our Supreme Court ulti-
mately concluded that the issue was preserved for
appellate review, noting that “[w]e never have required
. . . adefendant who has submitted a request to charge
also to take an exception to a contrary charge . . . .”
(Emphasis added.) Id., 442-43. Significantly, the state,
in both Paige and Ramos, requested an alternative
instruction that was contrary to the one requested by
the defendant. As a result, the trial court in those cases
plainly was apprised of the distinct instructional issue,
obviating the need for the defendant to further memori-
alize his objection to the court’s charge. No such con-
trary request was made by the state in the present case.

The defendant’s reliance on State v. Johnson, 316
Conn. 45, 111 A.3d 436 (2015), also is unavailing. In that
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case, the defendant filed a written request to charge
that proposed specific language on the issues of con-
structive and nonexclusive possession. Id., 52. In both
its draft charge and the final charge that it provided to
the jury, the trial court declined to include all of the
language requested by the defendant; instead, the court
“selectively omitted certain paragraphs [specifically
requested by the defendant] altogether.” Id., 55-56. Fur-
thermore, “[t]here was never any discussion relating to
this charge or this element of the offenses.” Id., 56. In
such circumstances, our Supreme Court held that the
defendant was not obligated to raise a further objection
to the court’s charge to preserve the issue for appeal
because “[t]he defendant reasonably could have inter-
preted the trial court’s selective adoption of parts of
her possession instruction as a purposeful rejection of
the omitted language. . . . [T]he defendant was not
required to object to the truncated instruction to pre-
serve her request for the more comprehensive instruc-
tion.” Id. As in Paige and Ramos, the trial court in
Johnson was specifically alerted to the distinct instruc-
tional deficiency later pursued on appeal.

The facts of the present case are markedly different.
Neither the defendant’s written request to charge nor
anything else in the record before us indicates that
the defendant ever alerted the court to the distinct
instructional deficiency he now alleges on appeal. At
no time did the defendant apprise the court of his desire
to have the court furnish a defense of personal property
instruction with respect to counts one and two, but
not count three, of the information. Rather, the record
before us indicates that (1) the defendant generally
requested a defense of personal property instruction
without specifying its alleged applicability to any partic-
ular counts; (2) the court discussed that request with
both parties during an in-chambers conference on May
17, 2016, and then agreed on the record to provide a
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defense of personal property instruction to the jury;Y
(3) at that time, the court stated that it would entertain
any objections to that instruction at the charge confer-
ence the next day; (4) the court then included an instruc-
tion on the defense of personal property with respect
to the robbery count in the draft charge that it provided
to the parties; and (5) the court also included that
instruction in both the revised charge that it “sent [to
the] parties . . . in electronic form” and the final
charge that it ultimately delivered to the jury. At no
time did the defendant notify the court of any issue
or disagreement with the court’s instruction despite
several opportunities to do so. Rather, defense counsel
affirmatively indicated that he was “all set.”

Accordingly, we cannot conclude on the particular
facts of this case that the instruction provided by the
court was “contrary” to that submitted by the defen-
dant in his written request to charge. See State v. Paige,
supra, 304 Conn. 443 (defendant who has submitted
request to charge not required “to take an exception
to a contrary charge”). The record indicates that the
defendant asked for an instruction on the defense of
personal property and that the court, after discussing
the matter with the parties, granted the defendant’s
request and provided such an instruction. At the same
time, the record does not reflect that the trial court
ever was “on notice of the purported defect” that the
defendant now advances on appeal. State v. Thomas
W., 301 Conn. 724, 736, 22 A.3d 1242 (2011).

Our law requires a party pursuing a claim of instruc-
tional error “to bring to the attention of the [trial] court
the precise matter on which its decision is being asked”
so as to “alert the trial court to the specific deficiency

1 Following the in-chambers conference with the parties, the court stated:
“T am going to grant the defendant’s request to charge the jury on defense
of personal property. I will put that in there.”
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now claimed on appeal.” (Citation omitted; emphasis
in original; internal quotation marks omitted.) State v.
Canrter, supra, 198 Conn. 396. The defendant failed to
do so in his written request to charge. Furthermore,
despite ample opportunity, the defendant raised no
such objection to the court’s instruction at any time.
Accordingly, we conclude that his claim of instructional
error was not properly preserved for appellate review.

B

Having determined that the defendant failed to alert
the trial court to the distinct claim of instructional error
presented in this appeal, we next consider whether
the doctrine of implied waiver precludes substantive
review. Whether a defendant has waived the right to
challenge the court’s jury instructions involves a ques-
tion of law, over which our review is plenary. State v.
Davis, 311 Conn. 468, 477, 88 A.3d 445 (2014).

Our analysis begins with the seminal decision of State
v. Kitchens, 299 Conn. 447, 10 A.3d 942 (2011), in which
our Supreme Court “established a framework under
which we review claims of waiver of instructional error
. .. .7 State v. McClain, 324 Conn. 802, 810, 155 A.3d
209 (2017). In Kitchens, the court emphasized that
waiver involves the idea of assent; State v. Kitchens,
supra, 469; and explained that implied waiver occurs
when a defendant “had sufficient notice of, and
accepted, the instruction” proposed or given by the
trial court. (Emphasis in original.) Id., 487 n.25. More
specifically, the court held that “when the trial court
provides counsel with a copy of the proposed jury
instructions, allows a meaningful opportunity for their
review, solicits comments from counsel regarding
changes or modifications and counsel affirmatively
accepts the instructions proposed or given, the defen-
dant may be deemed to have knowledge of any potential
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flaws therein and to have waived implicitly the consti-
tutional right to challenge the instructions on direct
appeal.” Id., 482-83. The court further explained that
“[sJuch a determination by the reviewing court must
be based on a close examination of the record and the
particular facts and circumstances of each case.”" Id.,
483; see also State v. Bellamy, 323 Conn. 400, 426, 147
A.3d 655 (2016) (“reviewing courts are required to deter-
mine whether the unique facts and circumstances in
any given case support a finding of waiver”).

In the present case, the trial court conducted a prelim-
inary charge conference with the parties in chambers
following the filing of the defendant’s request to charge.
When that conference concluded, the court indicated
that it had provided the parties with “a very rough draft”
of its jury charge, which it further refined later that
day. The court also stated that it was “going to grant
the defendant’s request to charge the jury on defense
of personal property. I will put that in there.” The court
then sent the parties a revised version of its draft charge
that night, which included an instruction that the
defense of personal property was a defense to the
charge of robbery in the first degree.

The next day, the court held another charge confer-
ence, at which defense counsel confirmed that he had
received the court’s revised draft charge. The court at
that time solicited comments from the parties regarding
changes or modifications, and defense counsel asked
the court to make a linguistic change to a section of
the charge regarding impeachment evidence, which the
court agreed to do. The court then asked: “Anything
else?” Defense counsel replied, “No, Your Honor. . . .

1 Our Supreme Court has since reaffirmed the vitality of the waiver rule
enunciated in Kitchens and expressly rejected the claim that it “should be
overturned because it is confusing, unworkable, interferes with an appellate
court’s discretion to review unpreserved claims and does not serve the
interests of justice.” State v. Bellamy, 323 Conn. 400, 403, 147 A.3d 655 (2016).
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I'm all set, Your Honor. Thank you.” The court then
stated: “All right. And you both have had enough time
with the charge that you feel comfortable with the court
charging [the jury] today?” Defense counsel answered,
“Yes, Your Honor.”

Later that day, the court noted for the record that it
had “sent both parties a copy of the final jury instruction
in electronic form.” The court then permitted the parties
to make closing arguments. In his closing argument,
defense counsel stated in relevant part that defense of
personal property “is a complete defense to robbery in
the first degree.” Counsel did not reference that defense
in his discussion of either the assault or the criminal
violation of a protective order offenses. Furthermore,
in its subsequent charge, the court instructed the jury
that the defense of personal property applied to the
robbery charge. When it concluded, the court asked
the parties if they had any objections; defense counsel
responded, “No objections, Your Honor, at all.”

The facts and circumstances of this case largely
resemble those chronicled in State v. Thomas W., supra,
301 Conn. 724. As our Supreme Court stated: “[T]he
following undisputed facts . . . establish an implied
waiver under the Kitchens standard. The trial court
conducted a charging conference, provided copies of
the proposed charge to the defendant and elicited input
from him. The defendant asked for an addition to the
charge, and the court complied with that request. . . .
[TThe defendant . . . conceded . . . that he had been
given sufficient time to review [the court’s draft charge].
. . . The defendant twice expressed satisfaction with
the charge when asked by the court—before and after
the charge was given.” (Citations omitted.) Id., 734-35.

Here, a close examination of record reveals that the
defendant was provided with a meaningful opportu-
nity to review the court’s initial draft charge that the
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court provided during the in-chambers conference, the
revised draft charge that the court sent to the parties
later that night, and the final draft charge that the court
provided prior to closing arguments. The court solicited
and received comments from the parties over the course
of multiple charge conferences. The defendant there-
after expressed satisfaction with both the draft charge
that the court provided to the parties and the ultimate
charge that the court delivered to the jury. Moreover,
at no time at trial did the defendant voice any objection
regarding the instructional deficiency he now alleges on
appeal.”” In light of those undisputed facts, we conclude
that the doctrine of implied waiver precludes substan-
tive consideration of the defendant’s claim of instruc-
tional impropriety.'® See State v. Kitchens, supra, 299
Conn. 482-83.

II

The defendant also claims that prosecutorial impro-
priety during closing argument deprived him of a fair
trial. We disagree.

2In his principal appellate brief, the defendant also suggests that he
preserved his objection by moving for a judgment of acquittal at his sentenc-
ing hearing months after his trial concluded. He has provided no legal
authority in support of that contention. To the contrary, our Supreme Court
has held that posttrial motions do not properly preserve a claim that the
court’s charge to the jury improperly omitted an appropriate instruction.
See Oakes v. New England Dairies, Inc., 219 Conn. 1, 8, 591 A.2d 1261
(1991); see also State v. Santiago, 142 Conn. App. 582, 602 n.17, 64 A.3d
832 (declining to address claim raised “for the first time at [the defendant’s]
posttrial sentencing hearing”), cert. denied, 309 Conn. 911, 69 A.3d 307
(2013).

13 In his reply brief, the defendant also requests review pursuant to State
v. Golding, 213 Conn. 233, 23940, 567 A.2d 823 (1989). In Kitchens, our
Supreme Court explained that the doctrine of implied waiver, when applica-
ble, bars recourse under Golding, as “[a] constitutional claim that has been
waived does not satisfy [its] third prong . . . because, in such circum-
stances, we simply cannot conclude that injustice [has been] done to either
party . . . or that the alleged constitutional violation . . . exists and . . .
deprived the defendant of a fair trial . . . .” (Internal quotation marks omit-
ted.) State v. Kilchens, supra, 299 Conn. 467; see also State v. McClain,
supra, 324 Conn. 808-809. Our determination that the defendant impliedly
waived his instructional claim thus forecloses relief under Golding.
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The following facts are relevant to this claim. At trial,
the victim testified that the defendant placed phone
calls and sent her text messages from a phone belonging
to his mother. See footnote 1 of this opinion. In his
testimony, Burrus stated that he had reviewed certain
text messages sent to the victim from that phone. On
cross-examination, defense counsel asked Burrus if he
would “agree that if we had the cell phone records here,
or the text phone messages here, that would be a much
more reliable source of information”; Burris answered
affirmatively. When the defendant testified the next day,
the prosecutor asked him whether he spoke with Burrus
on the night of the altercation, to which the defendant
replied: “I never spoke with him. You should have got
the phone records. I was asking for them. I never spoke
with him.”

Prior to closing arguments, the court advised the jury
that the arguments of counsel “are not evidence” but,
rather, were an “opportunity to go over the evidence
that’s been presented [to] you . . . .” The prosecutor
then began her initial closing argument by urging the
jurors as follows: “[I]f there’s anything that I say during
my oral argument to you and your recollection of the
testimony or the evidence differs from my recollection,
you follow your recollection, not mine, okay? So, I just
want to make that very clear right from the get go.”
The prosecutor then discussed various aspects of the
evidence presented at trial.

In his closing argument, defense counsel repeatedly
reminded the jurors that the state had not presented
evidence of the cell phone records. With respect to
certain discrepancies between the respective testimony
of the victim and the defendant, counsel stated: “This
issue could have been simply solved by giving you the
cell phone records, subpoena the Verizon records or
whoever the carrier is, bring those in, show you guys
those, show them to me, show them to the judge, those
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are indisputable. Remember that it is always the state’s
burden of proof.” Defense counsel later remarked: “As
I've said over and over again, I said this several times
during the course of the case, there’s no info from that
cell phone. It could have been downloaded and pre-
sented to you on a big screen, shown to me and shown
to you. That would be solid evidence. We don’t have
it. I don’t have it. You don’t have it.” After acknowledg-
ing that the victim sustained physical injuries on the
night in question, defense counsel again noted the lack
of evidence presented by the state, arguing: “I'm going
to say it again, no cell phone records, there’s no text
messages to show you, there’s no forensic evidence in
this case . . . .”

During her rebuttal argument, the prosecutor
responded to that line of argument by defense counsel,
stating in relevant part: “Counsel also stated the fact
that there were no cell phone records. Well, cell phone
records, is he referring to the cell phone records of
[the defendant’s mother] or [the victim’s] cell phone
records? What would those records have said, had told
us? I submit those records probably would have helped
me. Counsel points that out to you about the cell phone
records.” Defense counsel did not object at the time
that the prosecutor made that statement.

The next morning, defense counsel alerted the court
to a concern about the prosecutor’s statement, and the
following colloquy ensued:

“IDefense Counsel]: I'm thinking more about the clos-
ing that the [prosecutor] did. She made a comment
which was, I submit that the cell phone records would
have . . . probably helped her. I don’t think that that’s
a proper statement. . . . So, I would ask that the jury
be instructed that the comment was not a proper one.

“The Court: All right. Any objection to that?
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“IThe Prosecutor]: Judge, it was inadvertent.
“The Court: Okay. . . .

“IThe Prosecutor]: —and if the court feels at all that
it was improper, I have no objection to any curative
instruction the court wishes to give.

“The Court: All right. I mean, inadvertence happens,
but I think it is important to reiterate to the jury that
evidence is only what was before them, and I will specif-
ically address this. Now—

“[Defense Counsel]: Thank you, and I agree with the
state, it was completely an inadvertent thing.

“The Court: Okay. That’s fine.
“[The Prosecutor]: Thank you, counsel.”

The jury then reentered the courtroom, at which time
the court provided a curative instruction advising it to
disregard the prosecutor’s statement from the previ-
ous day.“

On appeal, the defendant maintains that the prosecu-
tor’s statement that “those [cell phone] records proba-
bly would have helped me” was improper commentary
on facts not in evidence, which deprived him of a fair
trial. The state concedes, and we agree, that the prose-
cutor’s statement was improper. The state nonetheless

4 The court instructed the jury as follows: “[Y]esterday during closing
argument, [the prosecutor], in addressing the cell phone records, made a
comment where she said, I submit to you that if the cell phone records had
been here they would have been favorable to the state. Now remember that
I told you that the only evidence that you can decide the case upon is
evidence that has been presented to you in court and there was no evidence
presented to that so that was an argument of counsel that there is no
evidence to support that so you should not consider that statement. During
the course of argument, people make inadvertent statements, and so I bring
it to your attention just to let you know you did not receive evidence on
that so I just want to tell you that.” The defendant thereafter did not object
to the curative instruction provided by the court.
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contends that it did not amount to a denial of the defen-
dant’s right to a fair trial.

“In analyzing claims of prosecutorial impropriety, we
engage in a two step analytical process. . . . The two
steps are separate and distinct. . . . We first examine
whether prosecutorial impropriety occurred. . . . Sec-
ond, if an impropriety exists, we then examine whether
it deprived the defendant of his due process right to
a fair trial. . . . In other words, an impropriety is an
impropriety, regardless of its ultimate effect on the fair-
ness of the trial. Whether that impropriety was harmful
and thus caused or contributed to a due process viola-
tion involves a separate and distinct inquiry.” (Internal
quotation marks omitted.) State v. Campbell, 328 Conn.
444, 54142, 180 A.3d 882 (2018). Only the second step
of that analysis is at issue in the present case.

To determine whether the prosecutor’s improper
argument deprived the defendant of his due process
right to a fair trial, “we are guided by the factors enumer-
ated . . . in State v. Williams, 204 Conn. 523, 540, 529
A.2d 653 (1987). These factors include the extent to
which the [impropriety] was invited by defense conduct
or argument, the severity of the [impropriety], the fre-
quency of the [impropriety], the centrality of the [impro-
priety] to the critical issues in the case, the strength of
the curative measures adopted, and the strength of the
state’s case.” (Internal quotation marks omitted.) State
v. Martinez, 319 Conn. 712, 736, 127 A.3d 164 (2015).

We first consider the frequency and the severity of
the challenged remarks. As defense counsel conceded
at trial, the prosecutorial impropriety at issue consisted
of a single, inadvertent statement. The prosecutor made
no mention of cell phone records in her initial closing
argument and made only one isolated reference in her
rebuttal argument. The comment also was not particu-
larly severe, as it consisted of a brief suggestion that
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any cell phone records “probably would have helped”
the state’s case. In this regard, we note that defense
counsel did not object to the prosecutor’s statement at
the time that it was made. See State v. Grant, 154 Conn.
App. 293, 328, 112 A.3d 175 (2014) (“defense counsel’s
failure to make a contemporaneous objection . . . per-
mits an inference that counsel did not think the impro-
priety was severe”), cert. denied, 315 Conn. 928, 109
A.3d 923 (2015). Furthermore, “the severity of the
impropriety is often counterbalanced in part” by the
infrequency of the impropriety. (Internal quotation
marks omitted.) State v. Daniel W., 180 Conn. App. 76,
113, 182 A.3d 665, cert. denied, 328 Conn. 929, 182 A.3d
638 (2018). The infrequency of the prosecutorial impro-
priety in the present case is undisputed.

In addition, the prosecutor’s improper comment was
not central to the critical issues in the case, as the
existence of cell phone records had little bearing on
the question of whether the defendant perpetrated the
charged offenses. Although the defendant argues in his
reply brief that “[t]he impropriety went directly to” his
conviction for violating a protective order, the basis of
that charge stemmed not from the defendant’s phone
calls or text messages to the victim but, rather, his
confrontation with her as she walked home. In the long
form information, the state specifically alleged that “on
or about March 23, 2013, at approximately 2:45 [a.m.] in
the area of 50 Kensington Avenue . . . [the defendant]
violated a protective order when he made contact with
[the victim] and assaulted her by repeatedly kicking her
... .7 At trial, the defendant admitted in his testimony
that he confronted the victim as she was walking home.
Moreover, Burrus testified that he spoke with the defen-
dant soon after the altercation transpired, at which time
the defendant acknowledged that “he came to the area
[of the altercation] and that he had confronted” the
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victim. On the basis of that testimony, the jury reason-
ably could have concluded that the defendant violated
the terms of the protective order. We therefore disagree
with the defendant that the prosecutor’s improper com-
ment about cell phone records was central to the critical
issues in the case.

The prosecutor’s improper comment also appears to
have been invited by the defendant’s testimony at trial.
On cross-examination, the defendant denied speaking
with Burrus shortly after the altercation, stating: “I
never spoke with him. You should have got the phone
records. I was asking for them. I never spoke with
him.” To the extent that the defendant in his testimony
suggested that the cell phone records would have cor-
roborated his trial testimony, he invited the prosecu-
tor’s improper comment to the contrary.

With respect to his conviction of criminal violation
of a protective order and assault in the third degree, the
state’s case was strong. In his testimony, the defendant
admitted that he made contact with the victim as she
walked home on the night in question. Although the
victim and the defendant provided differing accounts
of the altercation, the jury also heard testimony from
Martinez, who witnessed the incident and corroborated
the victim’s account. Contrary to the defendant’s testi-
mony at trial that he “didn’t touch her,” Martinez told
the jury that he saw “a male beating up a female . . . .
I saw some kicking. I saw her on the ground, and I saw
someone—the male, you know, really giving it to her,
stomping on her.” The state’s case also included testi-
mony from Burrus, who responded to the scene and
observed the victim’s physical and emotional state, as
well as photographs later taken at the hospital, which
depict in graphic fashion the injuries to the victim’s
face, neck, hands, and back.

Lastly, the trial court provided a curative instruction
in response to a concern raised by defense counsel the
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day after closing arguments concluded. In that directive,
the court instructed jurors that “you should not con-
sider” the prosecutor’s improper statement, as it was
not supported by evidence in the record. See footnote
14 of this opinion. In the absence of an indication to
the contrary, we presume that the jury followed that
curative instruction. See State v. Camacho, 282 Conn.
328, 385, 924 A.2d 99, cert. denied, 552 U.S. 956, 128 S.
Ct. 388, 169 L. Ed. 2d 273 (2007).

Having considered the foregoing factors in light of
the record before us, we conclude that the prosecutor’s
improper comment did not so infect “the trial with
unfairness as to make the resulting conviction a denial
of due process.” (Internal quotation marks omitted.)
State v. Williams, supra, 204 Conn. 539. The defendant’s
prosecutorial impropriety claim, therefore, fails.

The judgment is affirmed.

In this opinion the other judges concurred.

JVEIL OUTING ». COMMISSIONER
OF CORRECTION
(AC 41224)

Lavine, Moll and Bishop, Js.
Syllabus

The petitioner, who had been convicted of murder in connection with the
shooting death of the victim, sought a writ of habeas corpus, claiming,
inter alia, that his trial counsel and appellate counsel had rendered
ineffective assistance. The petitioner alleged, inter alia, that his trial
counsel improperly failed to present an alibi defense and to rebut the
testimony of N and R, who had given statements to the police indicating
that they had seen the petitioner shoot the victim and had identified
him from police photographic arrays. The petitioner further alleged that
his trial counsel improperly failed to obtain a ruling from the trial court
as to the admissibility at trial of certain testimony by his expert witness,
D, concerning the reliability of witness identifications. D’s proffered
testimony had been excluded during a previous hearing on the petition-
er’s unsuccessful motion to suppress the identification evidence of N
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and R after they had recanted their statements to the police and their
identifications of the defendant, which they claimed were the result of
police coercion. After N and R disavowed their statements to the police,
the petitioner’s trial counsel decided not to present D’s testimony at
trial on mistaken identity and changed her approach to the case from
one of mistaken identification to a claim of police coercion. The habeas
court concluded that the petitioner had failed to establish deficient
performance or prejudice with respect to his claims of ineffective assis-
tance of trial or appellate counsel. The habeas court thereafter rendered
judgment denying the petitioner’s habeas petition, from which the peti-
tioner, on the granting of certification, appealed to this court. Held:

1. The habeas court properly determined that the petitioner’s trial counsel

did not render ineffective assistance:

a. There was ample support for the habeas court’s conclusion that trial
counsel’s decision not to present an alibi defense was not constitution-
ally deficient; trial counsel testified that she was concerned that pre-
senting an alibi defense could do more harm than good, as the purported
alibi witnesses placed the petitioner in the vicinity of his home, which
was approximately one mile from the murder scene, at various times
during the early evening of the murder, their testimonies were inconsis-
tent and varied as to the times that they saw the petitioner and as to
their descriptions of him, and many of the witnesses conceded that they
could not account for the petitioner’s whereabouts throughout the entire
time period during which the events at issue occurred.

b. Trial counsel was not ineffective in deciding to forgo additional investi-
gation and rebuttal of the eyewitness statements of N and R, and to
forgo D’s testimony at trial on the issue of misidentification: the record
reflected that part of trial counsel’s third-party culpability theory was
to establish that the statements to the police that were made by N and
R were the product of police coercion, her cross-examination of N and
R advanced that theory, and although additional investigation into the
statements by N and R may have shed more light on their credibility,
the evidence in the record did not support a conclusion that trial coun-
sel’s failure to conduct that additional investigation was unreasonable;
moreover, the record was clear that trial counsel’s decision not to call
D as an expert witness at trial was based on concern that doing so
would have potentially detracted from the petitioner’s coercion defense
and, thus, was a reasonable tactical choice under the circumstances.
c. Trial counsel did not perform deficiently by not preserving for appel-
late review a claim related to the trial court’s exclusion of D’s testimony
regarding factors concerning eyewitness identifications; because trial
counsel already reasonably determined not to present D’s testimony at
the petitioner’s criminal trial, she would have had no strategic reason
to preserve the court’s exclusion of evidence on a matter that she
reasonably believed had been rendered moot by her tactical choice not
to pursue a theory of mistaken identification, at the time of the criminal
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trial, decisional law did not permit expert testimony on the subjects for
which trial counsel initially sought to present D’s testimony, and to
impose on counsel the duty to foretell what tack the Supreme Court
would take on that subject would represent the height of post hoc
reasoning, which is not the task of a court on habeas review.

2. The petitioner could not prevail on his claim that his appellate counsel
was ineffective in failing to claim, in his direct appeal, that the trial
court incorrectly denied the petitioner’s request to present surrebuttal
evidence; appellate counsel made a reasonable, strategic decision not to
raise the surrebuttal issue, which fell within the wide range of reasonable
professional assistance, and a court will not second-guess an appellate
counsel’s tactical decision to limit the claims briefed to those that he
or she reasonably viewed as most critical to the appeal.

3. The petitioner’s assertion that the habeas court incorrectly determined
that he did not prove his claim of actual innocence was unavailing, that
court having aptly concluded that the mosaic of evidence presented by
the petitioner did not constitute affirmative proof of actual innocence,
as it did not tend to establish, in relation to the other evidence in the
case, that he could not have committed the crime.

Argued March 14—officially released June 11, 2019
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brought to the Superior Court in the judicial district of
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Opinion

BISHOP, J. The petitioner, J'Veil Outing, appeals from
the judgment of the habeas court denying his petition
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for a writ of habeas corpus. On appeal, the petitioner
claims that the habeas court erred in concluding that
his trial counsel had not provided ineffective assistance
in failing (1) to properly investigate and present an
alibi defense, (2) to properly investigate and rebut the
testimony of the eyewitnesses to the murder at issue,
and (3) to adequately preserve an issue regarding expert
testimony on eyewitness identification. The petitioner
also claims that the court erred in concluding that his
appellate counsel was not ineffective for failing to raise
the issue, on direct appeal, of the trial court’s refusal
to permit surrebuttal evidence. Finally, the petitioner
claims that the court incorrectly determined that he
had not met his burden of proof regarding his claim
of actual innocence. We affirm the judgment of the
habeas court.

The record reveals that, after a jury trial, the peti-
tioner was convicted on March 20, 2006, of murder in
violation of General Statutes § 53a-54a. Thereafter, the
petitioner was sentenced to fifty years of imprisonment.
The petitioner’s conviction was affirmed on direct
appeal. State v. Outing, 298 Conn. 34, 86, 3 A.3d 1
(2010), cert. denied, 562 U.S. 1225, 131 S. Ct. 1479, 179
L. Ed. 2d 316 (2011).! In that appeal, our Supreme Court
recited the following underlying facts that the jury rea-
sonably could have found:

“At approximately 6:50 p.m. on June 23, 2005, Nadine
Crimley was walking in a northerly direction on Canal
Street in New Haven, pushing her infant son in a stroller.
To her left, she saw her brother, Ray Caple, standing
on the porch of her residence at 150 Canal Street. As
Crimley walked up the street, she saw the [petitioner],
whom she previously had seen in the neighborhood,
pass her on his bicycle. Another unidentified man rode

! The habeas court took judicial notice of the decision in State v. Outing,
supra, 298 Conn. 34, during the habeas trial.



Page 68A CONNECTICUT LAW JOURNAL June 11, 2019

514 JUNE, 2019 190 Conn. App. 510

Outing v. Commissioner of Correction

abicycle in front of the [petitioner]. Crimley then turned
her attention back to her son. When she heard a series of
popping noises, she looked up and saw the [petitioner],
who was about ten feet away from her, firing a gun at
the victim, Kevin Wright. The victim fell to the ground,
and the [petitioner]| ran from the scene.

“Caple, who had gone to high school with the [peti-
tioner] and had known him for three and one-half years,
also watched the [petitioner] as he rode his bicycle up
Canal Street. As Caple watched, the [petitioner] moved
his right hand toward his waist. Caple believed that the
[petitioner] was reaching for a gun and was going to
shoot him, but decided against doing so because Caple
was holding his two year old daughter. Caple’s mother
and the victim were inside the residence at 150 Canal
Street. Just after the [petitioner] passed the residence
on his bicycle, the victim exited through the back door
of the residence, retrieved his bicycle from the backyard
and walked with it in an easterly direction on Gregory
Street toward its intersection with Canal Street. As
Caple stood on the porch, he heard a gunshot and the
sound of a bicycle falling to the ground. When he looked
around the corner of the porch, he observed Crimley
and her son standing very close to the [petitioner], and
he also saw the [petitioner], who had dismounted from
his bicycle, fire three more shots at the victim. The
[petitioner] then ran away, leaving his bicycle in the
street. Caple ran to the victim, who was unresponsive.
The victim died from a single gunshot wound to the
chest.

“Shortly, after 10 p.m. on the day of the shooting,
Crimley gave a statement to the New Haven police in
which she indicated that she had been able to get a
good look at the shooter and would be able to identify
him. On June 27, 2005, four days after the shooting,
Stephen Coppola, a New Haven police detective, inter-
viewed Crimley and presented her with an array of eight
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photographs, including one of the [petitioner]. Crimley
identified the [petitioner] as the shooter and signed and
dated the photographic array. Coppola tape-recorded
his interview of Crimley. On the same day, Coppola
also tape-recorded a statement from Caple and pre-
sented him with a second photographic array. Caple
also identified the [petitioner] as the shooter and signed
and dated the photographic array.

“Prior to trial, both Caple and Crimley recanted their
statements to the police and their identifications of
the [petitioner], claiming that they had been pressured
by the police into giving the statements and making
the identifications. Thereafter, the [petitioner]| filed
motions to suppress the identification evidence, claim-
ing that the evidence was unreliable and the product
of an unnecessarily suggestive police identification pro-
cedure. At a hearing on the [petitioner’s] motions, both
Crimley and Caple testified that they did not know who
had Kkilled the victim, that they had been pressured by
the police to give false statements about the events
surrounding the shooting, and that the police had pres-
sured them to falsely identify the [petitioner] as the
shooter. Crimley and Caple acknowledged that they
were extremely frightened about being called as wit-
nesses for the state and identifying the [petitioner] as
the shooter. Coppola and Alfonso Vasquez, a New
Haven police detective who had been present during
Coppola’s interviews of Crimley and Caple, testified
that each of the witnesses had identified the [petitioner]
as the shooter by selecting the [petitioner’s] photograph
from the photographic array spontaneously and without
hesitation. The two detectives unequivocally denied
that they had pressured or influenced either Crimley
or Caple in any way.

“At the conclusion of the detectives’ testimony, the
state maintained that the tape-recorded statements that
Crimley and Caple had given to the police met the
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requirements for admissibility set forth in State v.
Whelan, 200 Conn. 743, 7563, 513 A.2d 86, cert. denied,
479 U.S. 994, 107 S. Ct. 597, 93 L. Ed. 2d 598 (1986).
The trial court found that the testimony of Crimley and
Caple that they had been pressured to give false state-
ments and to falsely identify the [petitioner] as the
shooter was not credible. The court further concluded
that the statements that they had given to the police
met the Whelan admissibility requirements for purposes
of the suppression hearing.

“Thereafter, at a continuation of the suppression
hearing, the [petitioner] made an offer of proof regard-
ing the testimony of his expert witness, Jennifer Dysart,
concerning the reliability of eyewitness identifications.
The state objected to the testimony, and the court sus-
tained in part and overruled in part the state’s objec-
tion to Dysart’s proffered testimony. Dysart thereafter
offered her opinion that the identification procedures
used generally were not reliable. The trial court there-
after denied the [petitioner’s] motions to suppress the
photographic identifications that had been made of the
[petitioner] by Crimley and Caple.

“At trial, Crimley and Caple testified that the police
had pressured them to give false statements and to
falsely identify the [petitioner] as the shooter. They
further testified that the [petitioner| definitely was not
the shooter and that they did not know who had shot
the victim. Upon the state’s motion pursuant to Whelan,
the trial court admitted redacted tape recordings of the
statements Crimley and Caple had given to the police
as prior inconsistent statements. The trial court also
admitted as exhibits copies of the photographic arrays
that Crimley and Caple had signed and dated. The [peti-
tioner] did not call Dysart as a witness at trial.

“Thereafter, the jury found the [petitioner] guilty of
murder, and the trial court rendered judgment in accor-
dance with the verdict, sentencing the [petitioner] to a
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term of imprisonment of fifty years.” (Footnotes omit-
ted.) Id., 38-41.

After our Supreme Court affirmed his conviction, the
petitioner filed a petition for a writ of habeas corpus
dated October 5, 2010. The matter was tried on the
petitioner’s fifth amended petition, dated February 26,
2015, in which he set forth claims of ineffective assis-
tance of trial and appellate counsel, a due process claim
regarding the presentation of evidence at trial, and a
claim of actual innocence.? The hearing on this matter
before the habeas court, Oliver, J., began on March
21, 2016, and continued intermittently for eight days,
concluding on November 22, 2016. Following the receipt
of posttrial briefs, the court issued its memorandum of
decision on November 20, 2017, denying the petition.?
In denying the petition, the habeas court concluded that
the petitioner had not met his burden of establishing
either deficient performance or prejudice with respect
to several of his ineffective assistance of trial counsel
claims, including the claims that his trial counsel failed
to properly investigate and to present an alibi defense,
to investigate and to rebut the testimony of the state’s
eyewitnesses, and to preserve the record concerning

% In particular, the petitioner raised twenty-nine ineffective assistance of
counsel claims in regard to his trial counsel, including that counsel was
ineffective for failing to properly investigate and present an alibi defense,
failing to properly investigate and rebut the state’s eyewitnesses, and failing
to preserve the record concerning the trial testimony of an expert witness
on witness identifications. The petitioner also claimed that his due process
rights were violated by the trial court’s denial of his request to present
surrebuttal evidence; his appellate counsel provided ineffective assistance
by failing to raise a claim on appeal challenging the trial court’s denial of
his request to present surrebuttal evidence; he was actually innocent; and
the cumulative impact of both his trial and appellate counsels’ errors
deprived him of his right to the effective assistance of counsel and due
process.

3The parties filed several motions for extensions of time to file their
posttrial briefs. On July 21, 2017, after receiving the parties’ posttrial briefs,
the habeas court reserved the decision on its ruling.
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the trial testimony of an expert witness on witness
identifications. The court further concluded that the
petitioner failed to sustain his burden of establishing
deficient performance or prejudice with respect to his
ineffective assistance of appellate counsel claim, and
that the petitioner failed to establish his actual inno-
cence. The court deemed the remainder of the petition-
er’s ineffective assistance of trial and appellate counsel
claims to be abandoned on the basis of the petitioner’s
failure to address them in his posttrial brief. The court
granted the petitioner’s petition for certification to
appeal, and this appeal followed.* Additional facts and
procedural history will be set forth as necessary.

I

The petitioner raises three claims that his trial coun-
sel rendered ineffective assistance. Before address-
ing each claim, we set forth the relevant legal principles
and our well settled standard of review governing
ineffective assistance of counsel claims. “In a habeas
appeal, this court cannot disturb the underlying facts
found by the habeas court unless they are clearly erro-
neous, but our review of whether the facts as found by
the habeas court constituted a violation of the petition-
er’s constitutional right to effective assistance of coun-
sel is plenary.” (Internal quotation marks omitted.)
Mukhtaar v. Commissioner of Correction, 158 Conn.
App. 431, 437, 119 A.3d 607 (2015); see also Buie v.
Commissioner of Correction, 187 Conn. App. 414, 417,

* The only ineffective assistance of trial counsel claims that the petitioner
raises in his brief on appeal are that his trial counsel failed (1) to properly
investigate and to present an alibi defense, (2) to investigate and to rebut
the testimony of the state’s eyewitnesses, and (3) to preserve the record
concerning the trial testimony of his expert witness on witness identifica-
tions. Thus, the petitioner’s other ineffective assistance of trial counsel
claims raised in his amended petition are deemed abandoned. See Merle S.
v. Commeissioner of Correction, 167 Conn. App. 585, 588 n.4, 143 A.3d 1183
(2016) (claims of ineffective assistance of trial counsel not pursued on
appeal are deemed abandoned).
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202 A.3d 453, cert. denied, 331 Conn. 905, 202 A.3d
373 (2019).

“In Strickland v. Washington, [466 U.S. 668, 687, 104
S. Ct. 2052, 80 L. Ed. 2d 674 (1984)], the United States
Supreme Court established that for a petitioner to pre-
vail on a claim of ineffective assistance of counsel, he
must show that counsel’s assistance was so defective
as to require reversal of [the] conviction. . . . That
requires the petitioner to show (1) that counsel’s perfor-
mance was deficient and (2) that the deficient perfor-
mance prejudiced the defense. . . . Unless a
[petitioner] makes both showings, it cannot be said that
the conviction . . . resulted from a breakdown in the
adversary process that renders the result unreliable.

“To prove that his counsel’s performance was defi-
cient, the petitioner must demonstrate that trial coun-
sel’s representation fell below an objective standard of
reasonableness. . . . Competent representation is not
to be equated with perfection. The constitution guaran-
tees only a fair trial and a competent attorney; it does
not ensure that every conceivable constitutional claim
will be recognized and raised. . . . A fair assessment
of attorney performance requires that every effort be
made to eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged
conduct, and to evaluate the conduct from counsel’s
perspective at the time. Because of the difficulties inher-
ent in making the evaluation, a court must indulge a
strong presumption that counsel’s conduct falls within
the wide range of reasonable professional assistance;
that is, the [petitioner] must overcome the presumption
that, under the circumstances, the challenged action
might be considered sound trial strategy. . . . [Cloun-
sel is strongly presumed to have rendered adequate
assistance and made all significant decisions in the exer-
cise of reasonable professional judgment.” (Emphasis
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added; internal quotation marks omitted.) Moye v. Com-
maissioner of Correction, 168 Conn. App. 207, 217-18,
145 A.3d 362 (2016), cert. denied, 324 Conn. 905, 153
A.3d 653 (2017).

“With respect to the prejudice component of the
Strickland test, the petitioner must demonstrate that
counsel’s errors were so serious as to deprive the [peti-
tioner] of a fair trial, a trial whose result is reliable.
. . . It is not enough for the [petitioner] to show that
the errors had some conceivable effect on the outcome
of the proceedings. . . . Rather, [t]he [petitioner] must
show that there is a reasonable probability that, but
for counsel’s unprofessional errors, the result of the
proceeding would have been different. . . . A reason-
able probability is a probability sufficient to undermine
confidence in the outcome.” (Citation omitted; internal
quotation marks omitted.) Mukhtaar v. Commissioner
of Correction, supra, 158 Conn. App. 438; Holloway v.
Commissioner of Correction, 145 Conn. App. 353, 365,
77 A.3d 777 (2013).

Finally, “there is no reason for a court deciding an
ineffective assistance claim to approach the inquiry in
the same order or even to address both components
of the inquiry if the defendant makes an insufficient
showing on one. In particular, a court need not deter-
mine whether counsel’s performance was deficient
before examining the prejudice suffered by the defen-
dant as a result of the alleged deficiencies. The object
of an ineffectiveness claim is not to grade counsel’s
performance. If it is easier to dispose of an ineffec-
tiveness claim on the ground of lack of sufficient preju-
dice . . . that course should be followed.” Strickland
v. Washington, supra, 466 U.S. 697. Guided by these
principles, we turn to the specific claims made by
the petitioner.
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A

We first turn to the petitioner’s claim that his trial
counsel failed to properly investigate and to present an
alibi defense. The following additional information is
relevant to our discussion of this claim. The record
reflects that on June 23, 2005, the New Haven police
received a telephone call regarding a shooting at 6:55
p-m. on Canal Street in New Haven, a separate call
regarding a street fight in the neighborhood of the peti-
tioner’s residence at 7:10 p.m., and another call relating
to the fight at 7:23 p.m. The record reflects, as well,
that the police received a call at 7:57 p.m. regarding a
scooter chase. At the time, the petitioner lived at 24
Harding Place in New Haven.

During the habeas hearing, the petitioner presented
the testimony of then Attorney Auden C. Grogins,” who
had represented the petitioner in the underlying crimi-
nal trial. Grogins testified that, although she had investi-
gated the potential alibi defense and that either she or
an investigator retained by her had reached out to some
of the alibi witnesses identified by the petitioner, she
had ultimately concluded that an alibi defense was not
strong and that presenting such a defense could, in fact,
be harmful to the petitioner at trial. Grogins’ reasoning
in that regard was multifaceted. She stated that she had
considered the quality of the alibi witnesses and the
fact that all of them were either family members or
close friends with the petitioner’s family. She also had
considered that, although all of the alibi witnesses saw
the petitioner on the street near his home during the
day of the murder, none of them could pinpoint the
petitioner’s whereabouts at the time of the shooting.
She further indicated that sightings of the petitioner

® Attorney Grogins has since become a judge of the Superior Court. With
no disrespect intended to Judge Grogins, we follow our normal practice in
this opinion of referring to witnesses by their last names after initially
identifying them by their full names.
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shortly after the murder at locations less than one mile
from the murder scene would have not only been
unhelpful to the petitioner, but would, in fact, have
placed him in the vicinity of the crime.

Grogins testified, as well, that her determination not
to present an alibi defense was informed by her knowl-
edge that the petitioner initially had stated to the police
when he was arrested that he did not recall where he
was at the time of the murder, but had then provided
a list of alibi witnesses the next morning, facts she
believed would have undercut any alibi testimony.
Finally, in regard to an alibi defense, she indicated that
presenting such a defense could have detracted from a
third-party culpability defense, which she had believed
was stronger. Grogins further testified that she had
ultimately concluded, on the basis of her experience
as a trial attorney, that the presentation of an incom-
plete alibi defense, bolstered only by friends and rela-
tives of the accused, often undermines the defendant’s
defense in a murder trial.

Evidence also was presented at the habeas hearing
that the petitioner had given Grogins a list of potential
alibi witnesses and that he had asked her to present
an alibi defense. In particular, the petitioner presented
several witnesses at the habeas hearing who claimed
to have seen the petitioner in his neighborhood close
to the time the shooting occurred. Nakia Black-Geter,
a close friend of the petitioner’s sister, testified that
the petitioner was present when she had arrived at his
home between 5 p.m. and 6 p.m. She testified, as well,
that the petitioner had been present during the fight,
although she could not say whether he was there for
the entire time. Finally, she could not recall whether
the petitioner was riding a bicycle when she had seen
him in the vicinity of the fight.
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Additionally, Antjuan Martin, the petitioner’s cousin,
agreed with defense counsel that he had started “hang-
ing out” with the petitioner at 11 a.m. on the day in
question and that he had seen the petitioner riding
around on a mountain bicycle during the fight. He indi-
cated, as well, that the petitioner had been out of his
sight for approximately ten minutes while the petitioner
rode his bicycle to Moe’s Market before the fight
started.® Martin had no recollection of the clothes that
the petitioner had been wearing or the color of the
bicycle that he had been riding. Dijon Wiggins, who
lived across the street from the petitioner’s home, also
testified that he had observed the petitioner at the fight
and later during the scooter chase. Wiggins recalled
that the petitioner had been riding on a mountain bicy-
cle, but he did not recall whether the petitioner had
been on the bike before the fight began.

Furthermore, Natasha Outing, the petitioner’s sister,
testified that she arrived home from work between 5
p-m. and 5:30 p.m. She indicated that the petitioner had
been present for the fight and had been riding a ten
speed bicycle up and down the street, although she
conceded that she had not seen the petitioner the entire
time. She recalled that the petitioner had been wearing
a blue dickey” shirt, jeans, and a baseball cap. She indi-
cated, as well, that kids in the neighborhood had been
in the habit of sharing bicycles.

Finally, Eric Williams, a cousin of both the petitioner
and the victim, indicated that he had a close relationship
with the petitioner and testified that the petitioner had

5 The record reflects that Moe’s Market is located at the intersection of
Dixwell Avenue and Harding Place, about a three minute bicycle ride south
of the petitioner’s residence and, therefore, between his residence and Canal
Street, the scene of the shooting.

" “Dickey” shirt may refer to the “Dickies” brand of apparel. In the habeas
trial transcripts, the term is spelled as “dickey” or “Dickey.” For consistency,
we maintain the spelling as “dickey.”
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been present at the beginning of the fight. Williams also
testified that the petitioner was in Moe’s Market when
Williams’ mother had called to tell him about the shoot-
ing. Williams recalled that the petitioner had been wear-
ing a dickey shirt, but no hat, during the fight, that the
petitioner had been riding either a mountain bicycle or
a “baja” bicycle, and that he had not seen the petitioner
on the bicycle during the fight. He also indicated that
he had not been with the petitioner prior to the time
he witnessed the petitioner watching the fight.

The petitioner also presented evidence from Donald
Light, a private investigator retained by Grogins, and
Mike Udvardi, a private investigator retained by habeas
counsel. Light testified that he had attempted, with vary-
ing success, to contact the alibi witnesses whose names
had been given to him by Grogins. He testified, as well,
that he had operated without substantial direction from
Grogins and had free rein to follow leads as they devel-
oped. Udvardi testified that the fight and scooter chase
had occurred “at or about presumably the time of the
shooting . . . .” Specifically, he testified that, after his
own investigation, he had been able to determine that
calls were made to the New Haven Police Department
at 7:10 p.m. and 7:23 p.m. regarding the fight, and that
the dispatch time for the scooter chase was approxi-
mately 8 p.m. Udvardi indicated, as well, that his review
of Grogins’ trial file revealed no police reports or other
records indicating an effort on Grogins’ part to ascertain
the timing of these events.

In assessing the petitioner’s alibi witness claim, the
habeas court concluded that the petitioner failed to
meet his burden of proof both as to ineffectiveness and
prejudice. The court concluded that Grogins’ decision
not to present an alibi defense was a matter of trial
strategy and that her strategy was both well considered
and reasonable. The court concluded, as well, that even
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if Grogins’ trial strategy had been deficient, the peti-
tioner failed to demonstrate that he was prejudiced
by Grogins’ decision not to present an alibi defense
because the testimony of alibi witnesses would not,
in fact, have exculpated the petitioner. The court rea-
soned that the timing of the murder and the locations
where the petitioner was sighted within the time frame
reflected in the record would have allowed the peti-
tioner to commit the murder and return to his neigh-
borhood in time to have been observed by the alibi
witnesses that he presented.

On the basis of our careful review of the record, we
find ample support for the habeas court’s conclusion
that the petitioner failed to prove that Grogins provided
ineffective assistance in failing to pursue and to present
an alibi defense. Our Supreme Court has acknowledged
“that counsel need not track down each and every lead
or personally investigate every evidentiary possibility
before choosing a defense and developing it. . . . [T]he
failure of defense counsel to call a potential defense
witness does not constitute ineffective assistance
unless there is some showing that the testimony would
have been helpful in establishing the asserted defense.
. . . [Particularly] [w]hen the failure to call a witness
implicates an alibi defense, an alibi witness’ testimony
has been found unhelpful and defense counsel’s actions
have been found reasonable when the proffered wit-
nesses would fail to account sufficiently for a defen-
dant’s location during the time or period in question

. . .7 (Citations omitted; emphasis added; internal
quotation marks omitted.) Joknson v. Commissioner
of Correction, 330 Conn. 520, 548-49, 198 A.3d 52 (2019).

In Johnson, our Supreme Court discussed whether
trial counsel’s failure to present an alibi witness in that
case constituted ineffective assistance. Although the
underlying facts are, of course, not identical, the reason-
ing of the court in Johnson on this issue is instructive.
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The court indicated that “counsel testified to a variety
of strategic reasons for [her] decision not to present
an alibi defense,” and that it was “required to indulge
[in the] strong presumption that counsel made all signif-
icant decisions in the exercise of reasonable profes-
sional judgment.” (Internal quotation marks omitted.)
Id., 550. The court noted the significance of trial coun-
sel’s reasoning for not presenting the alibi defense, par-
ticularly, the fact that “the alibi witnesses were family,
the alibi placed the petitioner in close proximity to the
crime scene, and the alibi witnesses testified that the
petitioner was home but not within their line of sight.”
Id., 552. The court concluded that “counsel made a
reasonable strategic decision because the proffered wit-
nesses would [have] fail[ed] to account sufficiently for
[the petitioner’s] location during the time or period in
question . . . .” (Internal quotation marks omitted.)
Id., 554. The court concluded, as well, that “[e]ven if
there [was] some showing that the [alibi] testimony
would have been helpful in establishing the asserted
[alibi] defense . . . defense counsel made a strategic
decision that presenting an alibi defense had the poten-
tial to be more harmful than helpful to the petitioner’s
case.” (Citation omitted; internal quotation marks omit-
ted.) Id.

In the matter at hand, Grogins repeatedly testified at
the habeas hearing that she believed that the third-party
culpability defense was her strongest strategy at the
petitioner’s criminal trial and that she was concerned
that presenting an alibi defense could do more harm
than good. In addition, some of the purported alibi
witnesses indicated that they had seen the petitioner
in the vicinity of the fight, which was first reported to
the police approximately fifteen minutes after the first
report of the murder to the police, while some witnesses
stated that they had observed the petitioner near the
scene of a scooter chase, which took place shortly
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before 8 p.m. in the vicinity of the petitioner’s house.
Many of the witnesses conceded, as well, that they
could not account for the petitioner's whereabouts
throughout the entire time period during which these
events occurred. Although the witnesses each placed
the petitioner in the vicinity of his home, approximately
one mile from the scene of the murder at various times
during the early evening, their testimonies were incon-
sistent and varied as to the time they saw the petitioner
and their descriptions of the petitioner’s clothing and
bicycle. Accordingly, we agree with the habeas court
and conclude that Grogins’ decision not to present an
alibi defense was not constitutionally deficient.

B

The petitioner next claims that Grogins was ineffec-
tive for failing to properly investigate and to rebut the
testimony of the eyewitnesses to the murder. This claim
has two interwoven parts. First, the petitioner claims
that Grogins unreasonably failed to investigate the relia-
bility of statements given by Crimley and Caple. Second,
the petitioner asserts that Grogins unreasonably failed
to preserve the record regarding potential expert testi-
mony on the subject of eyewitness identification.

The following additional information is pertinent to
our discussion. As previously noted, on June 23, 2005,
Crimley gave a statement to the police indicating that
she had witnessed the shooter pass her on a bicycle
and fire a gun at the victim; four days later, she identified
the petitioner as the shooter after being presented with
a photographic array. State v. Outing, supra, 298 Conn.
38-39. Caple, who was a former high school classmate
of the petitioner and had known him for a few years,
also identified the petitioner as the shooter from a pho-
tographic array after indicating that he had witnessed
the shooter ride his bicycle on Canal Street and shoot
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the victim. Id. Prior to the start of the petitioner’s crimi-
nal trial, both Crimley and Caple recanted their state-
ments to the police and their identifications of the
petitioner, alleging that they had been coerced into mak-
ing the statements. Id., 39. Thereafter, at the hearing on
the petitioner’s motion to suppress the identifications,
Crimley and Caple testified that they did not know who
the shooter was and that the police had coerced them
into making the statements. Id., 39-40. At the petition-
er's criminal trial, Crimley and Caple testified, more
adamantly than they had at the suppression hearing,
that they were coerced into identifying the petitioner
as the shooter.

During the habeas trial, Grogins indicated that when
she was confronted with the initial statements from
Crimley and Caple, she initially had intended to elicit
Dysart’s expert testimony concerning the fallibility of
eyewitness identification. Grogins changed course,
however, when she learned that Crimley and Caple had
disavowed their statements and had, instead, alleged
that their statements had been coerced by the police.
From Grogins’ perspective, the new assertions made
by Crimley and Caple had changed her approach
because she was no longer confronting an issue of mis-
taken identity but, rather, a claim of police coercion.
Grogins also testified that presenting Dysart’s testimony
on mistaken identify would have been inconsistent with
her trial strategy of undermining the identifications by
demonstrating that police coercion had occurred.
Accordingly, she decided not to present the testimony
of Dysart at trial.

Grogins testified, as well, that she had directed her
investigator, Light, to interview Crimley and Caple in
an effort to develop their claim of police coercion, but
Light had been unsuccessful in reaching them. Later in
her testimony, Grogins indicated that she did not recall
whether she had instructed Light to make ongoing
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efforts to meet with Crimley and Caple after their sup-
pression hearing testimony and prior to trial, but stated
that she would not have any reason to dispute evidence
indicating that such efforts had been made. Light also
testified regarding his efforts to contact Crimley and
Caple. He indicated that he had tried to contact Crimley
and Caple, but those attempts had been unsuccessful.
He indicated, as well, that Grogins had never provided
him with specific instructions to meet with Crimley or
Caple prior to the criminal trial.

In assessing Grogins’ decision not to present Dysart’s
testimony and not to vigorously pursue Caple and Crim-
ley before trial, the habeas court noted that, during the
cross-examinations of Crimley and Caple at the criminal
trial, Grogins concentrated on the issue of coercion
and not whether their initial statements were borne of
mistaken identifications of the petitioner. The court
determined that Grogins had sufficiently articulated the
tactical reasoning behind her method of investigation
and examination of Crimley and Caple. The court also
determined that Grogins had made the tactical decision
not to produce an eyewitness identification expert at
trial and that her decision not to pursue a theory of
mistaken identity was reasonable under the circum-
stances.

The petitioner asserts that, even after Crimley and
Caple had recanted their identifications of the petitioner
at the suppression hearing, Grogins should have made
efforts to contact them in the time period leading up
to the criminal trial and, had she done so, she could
have developed additional evidence regarding the relia-
bility of their statements. The issue before us in this
appeal, however, is not whether all reasonable lawyers
would have made the same tactical decision as Grogins,
but whether her decision to forgo additional investiga-
tion and rebuttal of the eyewitnesses’ statements, which



Page 84A CONNECTICUT LAW JOURNAL June 11, 2019

530 JUNE, 2019 190 Conn. App. 510

Outing v. Commissioner of Correction

included forgoing expert testimony on the issue of mis-
identification, fell within the broad parameters of her
decisional discretion. “Paramount to the effective assis-
tance of counsel is the obligation by the attorney to
investigate all surrounding circumstances of the case
and to explore all avenues that may potentially lead to
facts relevant to the defense of the case. . . . We are
mindful that, under certain circumstances, the failure
to use any expert can result in a determination that a
criminal defendant was denied the effective assistance
of counsel. . . . Nevertheless, the question of whether
to call an expert witness always is a strategic decision.
. . . [S]trategic choices made after thorough investiga-
tion of law and facts relevant to plausible options are
virtually unchallengeable; [but] strategic choices made
after less than complete investigation are reasonable
precisely to the extent that reasonable professional
judgments support the limitations on investigation.”
(Citations omitted; emphasis omitted; internal quota-
tion marks omitted.) Arroyo v. Commissioner of Cor-
rection, 172 Conn. App. 442, 467, 160 A.3d 425, cert.
denied, 326 Conn. 921, 169 A.3d 235 (2017).

In the case at hand, we do not fault the habeas court’s
conclusion because we believe it accords appropriate
deference to Grogins’ tactical decision making in regard
to forgoing additional investigation into Crimley’s and
Caple’s statements and omitting Dysart’s expert testi-
mony on misidentification at trial. The record reflects
that part of Grogins’ third-party culpability theory at
trial was to establish that the statements made by Crim-
ley and Caple were the product of police coercion.
Grogins’ cross-examination of Crimley and Caple at the
criminal trial advanced that theory by eliciting testi-
mony that they were coerced. Although we acknowl-
edge that additional investigation into Crimley’s and
Caple’s statements may have shed more light on their
credibility as witnesses, evidence in the record does
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not support a conclusion that Grogins’ failure to do
so was unreasonable. See Moye v. Commissioner of
Correction, supra, 168 Conn. App. 218 (“To prove that
his counsel’s performance was deficient, the petitioner
must demonstrate that trial counsel’s representation fell
below an objective standard of reasonableness.
Competent representation is not to be equated with
perfection.” [Internal quotation marks omitted.]). In
sum, we agree that Grogins’ approach to the handling
of these eyewitnesses fell within the wide range of
reasonably effective assistance. In addition, the record
is clear that Grogins’ decision not to call Dysart as an
expert at trial was based on her concern that doing so
would have potentially detracted from the petitioner’s
coercion defense.® Thus, we also agree that Grogins’
decision to forgo Dysart’s expert testimony was a rea-
sonable tactical choice under the circumstances and,
accordingly, conclude that Grogins’ performance was
not deficient in this regard.

C

The petitioner next claims that Grogins was ineffec-
tive for failing to preserve for appellate review the trial
court’s exclusion of certain aspects of Dysart’s expert
testimony on eyewitness identification. Specifically, the
petitioner claims that Grogins was ineffective for failing
to obtain a ruling at trial as to the admissibility of five
eyewitness identification factors about which the trial

8 Our Supreme Court reached the same conclusion in the petitioner’s
direct appeal, albeit in the context of the petitioner’s claim that the trial court
had improperly barred him from presenting portions of Dysart’s testimony
at his criminal trial. See State v. Outing, supra, 298 Conn. 64 (“[m]oreover,
it is reasonable to conclude that the [petitioner’s] decision not to call Dysart
as a trial witness was a tactical one predicated on the concern that to do
so might detract from the [petitioner’s] claim that Crimley and Caple had
not made a good faith but mistaken identification of the [petitioner] as
the shooter but, rather, had been coerced by the police into identifying
the [petitioner]”).
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court had precluded Dysart from testifying at the hear-
ing on the petitioner’s motion to suppress.

The following additional information, as set forth by
our Supreme Court in the petitioner’s direct appeal, is
relevant to our resolution of this claim. Prior to the
start of the criminal trial, “[b]y way of a proffer, Dysart
testified that . . . there is an undue risk of misidentifi-
cation resulting from the identification procedure if,
as occurred in the [underlying criminal] case: (1) the
photographs are shown to the witness simultaneously
rather than sequentially; (2) after advising the eyewit-
ness that the perpetrator may or may not be in the
photographic array, the police provide the witness with
a form that does not contain a line on which the witness
may indicate that the array does not include the perpe-
trator; and (3) the police do not use a double-blind
identification procedure, that is, one in which the per-
son administering the procedure does not know the
identity of the suspect. Dysart also explained that she
intended to testify that (1) the perpetrator’s use of a
disguise can impair the ability of a witness to make an
accurate identification (disguise effect); (2) under the
principle of unconscious transference, a witness is
more likely to identify a person as the perpetrator if
that person looks familiar to the witness; (3) a witness
tends to focus on the perpetrator’s weapon instead of
on the perpetrator, thereby reducing the likelihood of
an accurate identification (weapons focus effect); (4)
there is little or no correlation between the reliability
of an identification and the witness’ confidence in the
identification; (5) a witness who is under stress while
observing the commission of the crime is less likely to
make an accurate identification of the perpetrator; and
(6) witness collaboration can adversely affect the relia-
bility of an identification. The state objected to Dysart’s
proffered testimony, claiming, inter alia, that it was
inadmissible in light of this court’s determination in
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State v. Kemp, 199 Conn. 473, 476-77, 507 A.2d 1387
(1986), and State v. McClendon, 248 Conn. 572, 586-87,
730 A.2d 1107 (1999), [both overruled in part by State
v. Guilbert, 306 Conn. 218, 253, 49 A.3d 705 (2012)],
that such testimony generally is within the common
knowledge and experience of the average person and,
therefore, it would not aid the fact finder in evaluating
the identification evidence.” (Footnote omitted; inter-
nal quotation marks omitted.) State v. Outing, supra,
298 Conn. 42-43.

“In reliance on Kemp and McClendon,’ the trial court
precluded Dysart from testifying that the reliability
of the identification can be adversely affected by wit-
ness stress, witness collaboration, the perpetrator’s use
of a disguise and the perpetrator’s use of a weapon,
and that the witness’ confidence in the accuracy of
the identification bears little or no relation to the accu-
racy of the identification. In support of its ruling, the
court explained that such testimony was unnecessary
because it was within the realm of . . . common sense
and . . . experience.” (Footnote added; internal quota-
tion marks omitted.) Id., 43 n.7. The court, however,
“concluded that, out of an abundance of caution, Dysart
could testify [at the suppression hearing] on the issues
of the simultaneous presentation of photographs, police
instructions to the witness, double-blind administration
of the identification procedure and the theory of uncon-
scious transference. The trial court emphasized that it
was limiting its ruling to the testimony at the hearing
on the motion to suppress . . . and left the issue open
should the [petitioner] seek to introduce Dysart’s testi-
mony at trial.” (Internal quotation marks omitted.) Id.,

*In State v. Kemp, supra, 199 Conn. 477, and State v. McClendon, supra,
248 Conn. 586, our Supreme Court affirmed the trial court’s exclusion of
expert testimony on eyewitness identification after observing that such
testimony had previously “been excluded on the grounds that the reliability
of eyewitness identification is within the knowledge of the jurors and expert
testimony generally would not assist them in determining the question.”
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43-44. After Dysart’s testimony, the court denied the
petitioner’s motion to suppress. See id., 45-46.

In addition, “at trial, the [petitioner] made a motion
requesting that Dysart be permitted to provide testi-
mony concerning the four factors pertaining to the relia-
bility of eyewitness [identification] procedures about
which the trial court had allowed Dysart to testify at
the suppression hearing. The trial court granted the
[petitioner’s] motion. With respect to the other five
factors about which the trial court precluded Dysart’s
testimony at the suppression hearing, however, the
[petitioner] never renewed his request that Dysart be
permitted to testify at trial with respect to those factors.
In fact, the [petitioner] did not call Dysart as a trial
witness at all.” Id., 63. The petitioner appealed, claiming,
inter alia, that the trial court had improperly precluded
him from introducing Dysart’s testimony regarding the
additional five factors. See id., 62-63. Our Supreme
Court held that this issue was not preserved for appel-
late review. Id., 63.

For the same reason as stated in part I B of this
opinion, we do not fault Grogins for failing to preserve,
for appellate review, a claim concerning the trial court’s
order disallowing the proffer of Dysart’s testimony
concerning the additional five factors that reduce the
reliability of eyewitness identification. Because Grog-
ins already had reasonably determined not to present
Dysart’s testimony at the petitioner’s criminal trial, she
would have had no strategic reason to preserve the
court’s exclusion of evidence on a matter that she
reasonably believed had been rendered moot by her
tactical choice not to pursue a theory of mistaken identi-
fication. “[T]here is no requirement that counsel call
an expert when [s]he has developed a different trial
strategy.” (Internal quotation marks omitted.) Dawvis v.
Commissioner of Correction, 186 Conn. App. 366, 379,
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199 A.3d 562 (2018), cert. denied, 330 Conn. 962, 199
A.3d 560 (2019).

Moreover, at the time of the underlying criminal trial,
our decisional law did not permit expert testimony on
the subjects for which Grogins initially sought to pre-
sent expert testimony. Although State v. Kemp, supra,
199 Conn. 473, was overruled in part by State v. Guilb-
ert, supra, 306 Conn. 253, recent decisions of this court
that have addressed claims of ineffective assistance of
trial counsel arising from counsel’s decisions on the
issue of expert testimony on eyewitness identification
in between our Supreme Court’s opinions in Kemp and
Guilbert have held that counsel’s decision not to pre-
sent the testimony of an eyewitness identification
expert did not constitute deficient performance. See,
e.g., Davis v. Commissioner of Correction, supra, 186
Conn. App. 378 (“[a]lthough Kemp was overruled . . .
we consider [counsel’s] performance in light of the stan-
dards in effect at the time of the petitioner’s criminal
trial . . . and conclude that the habeas court did not
err in concluding that [counsel’s] performance was not
deficient”); Bennett v. Commissioner of Correction,
182 Conn. App. 541, 562, 190 A.3d 877 (“because the
law in effect at the time of the criminal trial discouraged
the use of expert testimony on the issue of eyewitness
identification, [counsel] did not perform deficiently by
not presenting expert testimony”), cert. denied, 330
Conn. 910, 193 A.3d 50 (2018). To impose on counsel
the duty to foretell what tack our Supreme Court would
take on this subject represents the height of post hoc
reasoning, which is not the task of a court on habeas

10 After the petitioner’s criminal trial and direct appeal, our Supreme Court
decided State v. Guilbert, supra, 306 Conn. 218, in which it expressly over-
ruled Kemp and State v. McClendon, supra, 248 Conn. 572, and held that
“the reliability of eyewitness identifications frequently is not a matter within
the knowledge of an average juror”; State v. Guilbert, supra, 251; and “expert
testimony is an effective way to educate jurors about the risks of misidentifi-
cation.” Id., 252.
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review. See Ledbetter v. Commissioner of Correction,
275 Conn. 451, 462, 880 A.2d 160 (2005) (Counsel is
not “required to change then-existing law to provide
effective representation. . . . Counsel instead per-
forms effectively when he elects to maneuver within
the existing law . . . .” [Citation omitted; internal quo-
tation marks omitted.]), cert. denied, 546 U.S. 1187, 126
S. Ct. 1368, 164 L. Ed. 2d 77 (2006). Accordingly, we
agree with the habeas court and conclude that Grogins
did not perform deficiently by not preserving for appel-
late review a claim related to the trial court’s exclusion
of Dysart’s expert testimony regarding the additional
five factors concerning eyewitness identifications.

II

The petitioner next claims that his appellate counsel
was ineffective for failing to claim, in his direct appeal,
that the trial court incorrectly denied the petitioner’s
request to present surrebuttal evidence at trial.'! We
note briefly our standard of review of a claim of ineffec-
tiveness of appellate counsel. “A criminal defendant’s
right to the effective assistance of counsel extends
through the first appeal of right and is guaranteed by
the sixth and fourteenth amendments to the United
States constitution and by article first, § 8, of the Con-
necticut constitution. . . . To succeed on a claim of
ineffective assistance of counsel, a habeas petitioner
must satisfy the two-pronged test articulated in [Strick-
land v. Washington, supra, 466 U.S. 687] . . . . Our

L “Surrebuttal evidence is that which is offered to meet evidence raised
in rebuttal. [O]nly evidence to explain away new facts brought forward by
the proponent in rebuttal . . . is properly admissible [in surrebuttal]. . . .
[Our Supreme Court previously has] stated that there is no constitutional
right to present surrebuttal evidence. . . . The presentation of surrebuttal
evidence is a matter resting squarely within the discretion of the trial court.
. . . The defendant must demonstrate some compelling circumstance and
the proffered evidence must be of such importance that its omission puts
in doubt the achievement of a just result.” (Internal quotation marks omit-
ted.) State v. Goriss, 108 Conn. App. 264, 272, 947 A.2d 1041, cert. denied,
289 Conn. 904, 957 A.2d 873 (2008).
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Supreme Court has, however, distinguished the stan-
dards of review for claims of ineffective assistance of
trial counsel and of appellate counsel. . . . For claims
of ineffective assistance of appellate counsel, we must
assess whether there is a reasonable probability that,
but for appellate counsel’s failure to raise the issue on
appeal, the petitioner would have prevailed [on] appeal,
i.e., [obtaining] reversal of his conviction or granting
of a new trial.” (Citation omitted; internal quotation
marks omitted.) Smith v. Commissioner of Correction,
148 Conn. App. 517, 530, 85 A.3d 1199, cert. denied, 312
Conn. 901, 91 A.3d 908 (2014).

Additionally, “[jJust as with a claim of ineffec-
tive assistance of trial counsel, success on a claim of
ineffective assistance of appellate counsel requires the
petitioner to establish that appellate counsel’s represen-
tation fell below an objective standard of reasonable-
ness considering all of the circumstances. .
[Although] an appellate advocate must provide effective
assistance, [she] is not under an obligation to raise
every conceivable issue. A brief that raises every color-
able issue runs the risk of burying good arguments

. in a verbal mound made up of strong and weak
contentions. . . . Indeed, [e]xperienced advocates
since time beyond memory have emphasized the impor-
tance of winnowing out weaker arguments on appeal
and focusing on one central issue if possible, or at most
on a few key issues. . . . Moreover, [a] habeas court
will not, with the benefit of hindsight, second-guess
the tactical decisions of appellate counsel.” (Emphasis
added; internal quotation marks omitted.) Id., 531.

The following additional information is relevant to
this claim. As previously noted, Grogins pursued a claim
of third-party culpability at the petitioner’s criminal
trial. In furtherance of this claim, Shaniah Outlaw testi-
fied on behalf of the petitioner that she had overheard
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Darrell Mayes confess to the shooting. Once the peti-
tioner’s defense rested, the state called Vasquez as a
rebuttal witness. Vasquez testified that when he had
interviewed Outlaw, she denied ever telling anyone that
she had overheard Mayes confess. In light of this testi-
mony, Grogins sought to introduce surrebuttal testi-
mony from Allison Carter, Outlaw’s mother. By way of
a proffer, Grogins indicated that Carter would testify
that she was present when her daughter told Vasquez
of the purported confession by Mayes. See State v.
Outing, supra, 298 Conn. 71. The court denied the
request to present Carter’s surrebuttal testimony, and,
on appeal, the petitioner’s appellate counsel, Attorney
James B. Streeto, did not claim that the trial court had
abused its discretion in denying the petitioner’s request
for Carter’s surrebuttal evidence. See id.

Streeto testified at the habeas trial that, given page
limitations for briefing, he did not have the space to
include an argument on this issue and that he had deter-
mined not to present such an argument because, in his
view, it was one of the petitioner’s weaker arguments.
Streeto also testified that the level of deference afforded
atrial court’s decision not to allow surrebuttal evidence
had impacted his assessment of whether to raise it as
an issue on appeal. He believed, as well, that the inclu-
sion of this relatively weak argument could have
detracted from his presentation on the arguments he
briefed.

The habeas court concluded, and we agree, that
Streeto made a reasonable strategic decision not to
raise the surrebuttal issue on appeal, and that his deci-
sion fell within the wide range of reasonable profes-
sional assistance. Our case law is clear that a court
will not second-guess an appellate counsel’s tactical
decision to limit the claims briefed to those claims that
he or she reasonably viewed as most critical to the
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appeal. See, e.g., Smith v. Commissioner of Correc-
tion, supra, 148 Conn. App. 532 (petitioner failed to
prove appellate counsel’s performance fell below objec-
tive standard of reasonableness where counsel had
“reviewed the pleadings and transcripts, identified the
possible issues and then strategically determined which
issues had the best chance of winning” [internal quota-
tion marks omitted]); Saucier v. Commassioner of Cor-
rection, 139 Conn. App. 644, 652, 57 A.3d 399 (2012)
(appellate counsel’s performance not deficient where
counsel had “made his tactical decision to focus on the
strongest of the petitioner’s claims on appeal . . . after
considering the relevant case law and whether the claim
was properly preserved, and after consulting with other
experienced counsel”), cert. denied, 308 Conn. 907, 61
A.3d 530 (2013). Accordingly, we conclude that the
court properly determined that the petitioner failed to
prove that Streeto’s performance was deficient.

I

Finally, the petitioner claims that the habeas court
incorrectly determined that he did not prove his claim
of actual innocence. “[T]he proper standard for evaluat-
ing a freestanding claim of actual innocence, like that
of the petitioner, is twofold. First, the petitioner must
establish by clear and convincing evidence that, taking
into account all of the evidence—both the evidence
adduced at the original criminal trial and the evidence
adduced at the habeas corpus trial—he is actually inno-
cent of the crime of which he stands convicted. Second,
the petitioner must also establish that, after considering
all of that evidence and the inferences drawn therefrom
as the habeas court did, no reasonable fact finder would
find the petitioner guilty of the crime.” Miller v. Com-
maissioner of Correction, 242 Conn. 745, 747, 700 A.2d
1108 (1997).

“Actual innocence is not demonstrated merely by
showing that there was insufficient evidence to prove
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guilt beyond a reasonable doubt. . . . Rather, actual
innocence is demonstrated by affirmative proof that
the petitioner did not commit the crime. . . . Affirma-
tive proof of actual innocence is that which might tend
to establish that the petitioner could not have commit-
ted the crime even though it is unknown who committed
the crime, that a third party committed the crime or
that no crime actually occurred.” (Internal quotation
marks omitted.) Carmon v. Commissioner of Correc-
tion, 178 Conn. App. 356, 371, 175 A.3d 60 (2017), cert.
denied, 328 Conn. 913, 180 A.3d 961 (2018).

This court has stated that “[a] claim of actual inno-
cence must be based on newly discovered evidence.
. . . This evidentiary burden is satisfied if a petitioner
can demonstrate, by a preponderance of the evidence,
that the proffered evidence could not have been discov-
ered prior to the petitioner’s criminal trial by the exer-
cise of due diligence.” (Internal quotation marks
omitted.) Ampero v. Commissioner of Correction, 171
Conn. App. 670, 687, 157 A.3d 1192, cert. denied, 327
Conn. 953, 171 A.3d 453 (2017).

In support of his claim of actual innocence, the peti-
tioner relies on third-party culpability evidence pre-
sented at the habeas trial, which he claims points either
to Antwan Baldwin or Mayes as the shooter. In particu-
lar, the petitioner relies on the fact that Baldwin’s finger-
prints were found on a bicycle left at the murder scene,
which Baldwin acknowledged he owned but claimed
had been stolen from him. The petitioner relies, as well,
on the negative inferences that he contends may be
drawn from Mayes’ invocation at the habeas trial of
his fifth amendment privilege against self-incrimination.
Additionally, the petitioner relies on testimony from his
alibi witnesses that they saw him at the fight and on
testimony from Crimley that the petitioner was not
the shooter.
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Given the well established parameters of decisional
law on the topic of actual innocence, this claim warrants
little discussion. The habeas court’s conclusion is apt:
“Even assuming arguendo that the evidence in support
of an actual innocence claim was not required to be
newly discovered, the court finds that the mosaic of
evidence presented by the petitioner does not constitute
affirmative proof of actual innocence, as it does not
tend to establish that the petitioner could not have
committed the crime as it relates to the other evidence
in the case.” (Internal quotation marks omitted.) The
court’s apt rejection of this claim needs no embellish-
ment.

The judgment is affirmed.

In this opinion the other judges concurred.
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The plaintiff, who was employed by the named defendant, P Co., appealed
to this court from the decision of the Compensation Review Board
affirming the decision of the Workers’ Compensation Commissioner
dismissing his claim for benefits related to injuries that he had sustained
when he was assaulted in a parking lot following a social gathering with
fellow employees at bar and restaurant, while on work related travel
for P Co. In dismissing the plaintiff’s claim for benefits, the commissioner
determined that the plaintiff failed to satisfy his burden to show that
his injuries arose out of and in the course of his employment, which
was based on his finding that, between 8 p.m. and midnight on the night
when the plaintiff was socializing with his fellow employees at the
restaurant, he was engaged in a substantial deviation from his work
related activities. On appeal, the plaintiff claimed that the board erred
in affirming the commissioner’s decision because the commissioner
failed to set forth a factual determination with respect to whether, at
the time he sustained the subject injuries, he was returning to his rental
vehicle to return to his hotel room, and, therefore, he was on the direct
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route of his business travel. Held that the plaintiff failed to demonstrate
that either the commissioner or the board misapplied the law in evaluat-
ing his claim for workers’ compensation benefits: the evidence amply
supported the commissioner’s determination that for several hours,
between 8 p.m. and midnight, the plaintiff was engaged in a substantial
deviation from his employment activities, and the commissioner did not
make any express finding with respect to whether the plaintiff sustained
a compensable injury while on the direct route of his business travel
because the plaintiff failed to present any persuasive evidence in support
of that theory of recovery, as the evidence that the plaintiff relied on
in support of his claim demonstrated only the location where the assault
occurred, and the mere presence of the plaintiff at the scene of the
assault, in and of itself, did not demonstrate that he had completed his
deviation and had resumed his business travel, moreover, even if this
court were to view certain testimony of the plaintiff and a coworker as
dispositive evidence that, at the time of the assault, the plaintiff was
returning to his vehicle to return to his hotel and, thus, as evidence that
he was assaulted while on the direct route of his business travel, the
plaintiff was unable to rely on that testimony in support of his claim,
as the commissioner found that it was not credible and the plaintiff
did not demonstrate that the factual findings that resulted from the
commissioner’s credibility determinations were unreasonable.
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pensation Review Board, which affirmed the commis-
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Affirmed.
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Opinion

KELLER, J. The plaintiff, John Rauser, appeals from
the decision of the Compensation Review Board (board),
affirming the decision of the Workers’ Compensation
Commissioner for the Third District (commissioner)
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dismissing the plaintiff’s claim for workers’ compensa-
tion benefits. The plaintiff claims that the board erred
in affirming the commissioner’s decision in light of the
fact that the commissioner failed to set forth a factual
determination with respect to whether, at the time he
sustained the injuries for which he sought benefits, he
was on the direct route of his business travel.! We affirm
the decision of the board.

On the basis of the subordinate factual findings made
by the commissioner, we set forth the relevant facts
as follows. On or about June 11, 2014, the plaintiff
was employed by the defendant Pitney Bowes, Inc.,? as
a director of channel management. He had been
employed by the defendant for twenty-eight years. Part
of his work related duties required him to develop a
rapport with members of the defendant’s sales staff in
order to understand and evaluate not only what they
have sold to the defendant’s customers, but to approve
or disapprove of their sales methods. On June 8, 2014,
the plaintiff and another coworker, both of whom
resided in Connecticut, traveled to Spokane, Washing-
ton, to meet with local sales staff employed by the

! The plaintiff’s statement of the issues sets forth two distinct issues. The
first issue, which we resolve in this opinion, is whether the commissioner
erroneously failed to make a factual finding with respect to whether the
plaintiff was on the direct route of his business travel at the time he sustained
the injury at issue and, in light of that error on the part of the commissioner,
whether the board erroneously affirmed the commissioner’s dismissal of
his claim for benefits. The second issue is whether the board erroneously
“failed to find” that he was on the direct route of his business travel at the
time he sustained the injury at issue. Setting aside the fact that the plaintiff’s
second claim is legally untenable on its face, as the board is not a trier of
fact, we observe that the plaintiff has failed to set forth an independent
analysis of the second claim in his brief. Accordingly, we deem the second
claim to be abandoned. See, e.g., Tonghini v. Tonghini, 152 Conn. App. 231,
239, 98 A.3d 93 (2014) (assignments of error not briefed beyond statement
of claim will be deemed abandoned and not reviewed by this court).

2 Sedgwick Claims Management Services, Inc., which is identified in the
record as the defendant’s workers’ compensation insurer, also is named as
a defendant in this action. For ease of reference, references to the defendant
are to Pitney Bowes, Inc.
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defendant. As with prior work related travel of this
nature undertaken by the plaintiff to evaluate sales, the
defendant paid for expenses related to airfare, lodging,
car rental, food, and alcoholic drinks.

The plaintiff had business meetings with Spokane
sales staff on June 9 and 10, 2014. On June 11, 2014,
a Spokane based sales representative, Trish Lopez,
invited the plaintiff and other supervisory staff to a
social gathering at a Spokane bar and restaurant named
Fast Eddie’s All Purpose Pub (Fast Eddie’s). Lopez sent
the invitations on behalf of Sean Johnson, who was
employed by the defendant as a general financial sales
specialist. There was no formal agenda for the event,
as there would be for a business meeting, and atten-
dance was considered to be voluntary. The invitation,
which Lopez sent by e-mail, specified that the gathering
at Fast Eddie’s was scheduled to begin at 5:30 p.m. The
plaintiff and several of his Spokane colleagues attended
the gathering. The plaintiff began consuming alcoholic
beverages immediately upon his arrival at or about 5:30
p-m. The plaintiff engaged in what he viewed as joking
around with his colleagues, although he acknowledged
that several of his jokes and comments were “inappro-
priate and beyond the bounds of what [the defendant]
would say is acceptable.” For example, the plaintiff
offered to assist two of his female colleagues with work
matters in exchange for “sexual favors.” Only a small
portion of the conversation at Fast Eddie’s was devoted
to discussing the defendant’s interests.

Lopez had been instructed by one of her superiors,
Jonathan Allen, to keep an open tab at Fast Eddie’s to
cover expenses up to $500, but no later than 8 p.m.,
whichever occurred first. At 8 p.m., Lopez closed the
tab incurred at Fast Eddie’s, which totaled $304.78.
Later, Lopez was reimbursed for this expenditure.

After 8 p.m., the plaintiff and some of his colleagues
left Fast Eddie’s and went to a neighboring restaur-
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ant and bar named Borracho Tacos & Tequilera (Borra-
cho). There, the plaintiff consumed even more alcoholic
beverages and continued to make comments of a sex-
ual nature to and in the presence of his coworkers. For
example, the plaintiff stated to a female coworker
that if she would expose her breasts to him, he would
“approve anything” that she sent to him. While at Borra-
cho, one of his coworkers overheard him making a
comment of a sexual nature to at least one other patron
who was not an employee of the defendant. By 9:30
p.m., the plaintiff was visibly intoxicated, and, by mid-
night, the plaintiff's blood alcohol content was esti-
mated to be .202, which significantly impaired his
judgment, control, memory, skills, ability to react, and
ability to assess risk.? Moreover, the plaintiff’s blood
alcohol content greatly exceeded the legal limit for pur-
poses of operating a motor vehicle in Washington.

Shortly after midnight on June 12, 2014, the plaintiff,
accompanied by Johnson, exited Borracho. While walk-
ing outside in the vicinity of Borracho, several men,
who were unknown to the plaintiff and Johnson, beat
the plaintiff severely.* The plaintiff sustained life threat-
ening injuries for which he required immediate hospital-
ization. Following his release from the hospital, he
underwent significant periods of rehabilitation both in
Washington and Connecticut. Although the plaintiff’s
condition has improved, he continues to experience the
effects of some of his injuries, including a diminished
sense of taste and smell, as well as difficulty in perform-
ing some cognitive functions.

The plaintiff sought workers’ compensation benefits
related to the injuries he sustained in Spokane. The
commissioner held a hearing related to the claim, which

? Following the events of June 11, 2014, the defendant reprimanded the
plaintiff for both sexual harassment and excessive alcohol consumption.
* Johnson sustained physical injuries as well.
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the defendant disputed, during which the commissioner
considered documentary evidence related to the events
at issue, the plaintiff’s employment, and his medical
treatment following the assault. The commissioner
also considered the testimony of the plaintiff and sev-
eral other witnesses who observed the plaintiff during
the events leading up to the assault, including John-
son, Lopez, Desiree Cimarrustti, and Peter Binder. The
commissioner went on to consider the testimony of
Kevin O’Brien and Robbie Narcisse, both of whom had
investigated the relevant events in the course of their
employment with the defendant. Additionally, the com-
missioner considered the testimony of Marc Bayer, a
toxicologist who had analyzed the plaintiff's blood
alcohol content and opined with respect to the degree
to which the plaintiff’s blood alcohol content likely
affected him during the events at issue. Finally, the
court considered the police reports related to the
assault.

In dismissing the claim for benefits, the commis-
sioner found that any business purpose for which the
plaintiff was present at Fast Eddie’s ended by the time
that Lopez paid the bar tab at 8 p.m., and that any food
or drink consumed at Fast Eddie’s or Borracho after
that time was “purely social in nature and unrelated to
the business interests of [the defendant].” The com-
missioner also found that “the intoxication, the sexual
comments, and the drinking that continued until the
midnight hour constitute a substantial deviation from
work in furtherance of the employer’s business . . . .”
The commissioner concluded that “the [plaintiff] failed
in his burden of persuasion to show that the assault
arose out of and in the course of his duties for the
employer” and that the claim was not compensable.?

5 As the plaintiff correctly observes, the commissioner did not find that
the injuries for which he sought workers’ compensation benefits “were
caused by his misconduct, intoxication, or by his participation in a social
or recreational event; nor was there testimony or other evidence in the
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Following the commissioner’s decision, the plaintiff
appealed to the board. In relevant part, the plaintiff
claimed that the commissioner had erred in his determi-
nation that the plaintiff’s injuries did not arise out of
and in the course of his employment. The plaintiff
argued that “he was assaulted and sustained injuries

. incidental to his work for [the defendant] and he
would not have been where he was when he was
assaulted if it was not for his business trip to Spokane,
Washington and, more specifically, at the work event
which was at Fast Eddie’s on the night of June 11, 2014.”

Relying on the commissioner’s factual findings, the
board rejected the plaintiff’s argument. It stated: “The
fundamental question which must be answered here is
whether, at the time of the injury, the [plaintiff] had
deviated from his employment and was not doing some-
thing incidental to his employment. Pertinent to this
inquiry, the . . . commissioner found that after 8 p.m.
on June 11, 201[4], the [plaintiff] was no longer serving
the business interests of the employer. The consump-
tion of food, alcohol, and the nature of the discussions
occurring after 8 p.m. on June 11, 201[4], constituted
a substantial deviation from activities related to the
[defendant’s] business. . . . Such factual determina-
tions will not be disturbed unless they are contrary to
law, without evidence, or based on unreasonable or
impermissible factual inferences. . . . On review, we
are not persuaded that the trier’s conclusion violates
this appellate standard.” (Citation omitted; footnote
omitted.) The board also stated: “In the present matter,
the [defendant’s] encouragement of the [plaintiff’s]
social activities can only be inferred to support the time
the claimant spent at Fast Eddie’s. After 8 p.m. on the
evening in question, the [plaintiff] no longer enjoyed
the express consent or implied acquiescence of his

record to support such a finding.” Neither the commissioner nor the board
relied on these theories in determining that the claim should be dismissed.
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employer for his social pursuits.” Accordingly, the
board affirmed the commissioner’s dismissal of the
plaintiff’s claim.

The plaintiff argues that it is unnecessary for this
court to resolve the issue of whether the commis-
sioner correctly determined that, during the four hours
between 8 p.m. and midnight, he had substantially devi-
ated from his work on behalf of the defendant. He relies
on the legal proposition that, even after an employee
has completed a substantial personal deviation from
his work, once he has resumed the direct route of his
business travel, any injury occurring on that business
route is ordinarily compensable. See, e.g., 2 A. Larson,
Larson’s Workers’ Compensation Law (2018) § 17.03
(“we may also set aside one clearly compensable type
of case—that in which the personal deviation has been
completed and the direct business route has been
resumed”); 2 A. Sevarino, Connecticut Workers’ Com-
pensation After Reforms (7th Ed. 2017) § 4.22.9, p. 579
(“[alny identifiable and significant deviation from a
business trip for personal reasons takes the injured
worker out of the course of employment until s/he
returns, if ever, to the pursuit of business matters”).
Before this court, the plaintiff claims that the board
erred in affirming the commissioner’s decision in light
of the fact that the commissioner failed to make a fac-
tual determination with respect to whether, at the time
he sustained the injuries for which he sought benefits,
he was on the direct route of his business travel.®

% Consistent with his appellate argument, the plaintiff, in his proposed
findings submitted to the commissioner, asked the commissioner to find
that, at the time of the assault, he and Johnson were “in the parking lot
behind Fast Eddie’s and planning on heading to their hotels and homes,
respectively.” The plaintiff also asked the commissioner to find that “[t]he
[plaintiff] was heading back to his rental car which was furnished to him
by [the defendant] when he was attacked by unknown assailants” and “in
a place he was reasonably expected to be.”

In the plaintiff’s motion to correct the commissioner’s finding and dis-
missal, he asked the commissioner to find that at the time of the assault,
“[t]he plaintiff was in a place that he was reasonably expected to be, to
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The plaintiff argues that the evidence demonstrates
that he was “on the direct business route of travel from
Fast Eddie’s . . . to [his] employer provided automo-
bile” when he sustained the injuries underlying his
claim. He argues in relevant part: “As the undisputed
documentary evidence in the present case demon-
strates, the [plaintiff] at the commencement of his being
attacked by unknown assailants was returning to the
rental car provided for his transportation during his
business trip in Spokane, in order to return to his
employer provided hotel to begin work the next morn-
ing. He fled away from his vehicle, eastward back along
his direct business route, for about thirty yards in his
attempt to evade his attackers, but was caught and
brutally beaten and kicked.” The plaintiff further
argues: “At the time of his attack, he was in the direct
route of his business travel, in the alley serving both
the restaurant where his business meeting had occurred
and the second restaurant where he had gone with
fellow employees to socialize following the business
meeting.” Additionally, the plaintiff argues that the facts
of the present case are similar to the facts at issue in
prior decisions in which our Supreme Court determined
that claimants were entitled to workers’ compensation
benefits after they deviated from a business purpose
but sustained injury after they later had returned to
business activities. See, e.g., Carroll v. Westport Sani-
tarium, 131 Conn. 334, 339, 39 A.2d 892 (1944); Ohmen
v. Adams Bros., 109 Conn. 378, 385-86, 146 A. 825
(1929); and Carter v. Rowe, 92 Conn. 82, 85, 101 A. 491
(1917).

The plaintiff argues that “[w]hether or not [he] was
on the direct business route back to his rental car and

wit, in the parking lot where he parked to go to Fast Eddie’s for business
entertainment that was not only condoned but also encouraged by his
employer. He was heading toward his vehicle with . . . Johnson with the
intent of returning back to the hotel (which was all paid for by [the defen-
dant]).” The court denied this ground set forth in the motion to correct.
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hotel was . . . a key finding of subordinate fact which
the commissioner should have made in order properly
to apply the law to the facts.” Thus, the plaintiff urges
us to conclude that the commissioner and the board
improperly applied the governing legal principles to the
facts of the present case. Furthermore, he urges us to
conclude that, in light of the undisputed facts that
appear in the record, the commissioner and the board
erred in concluding that the injury was not compens-
able.

“The principles that govern our standard of review
in workers’ compensation appeals are well established.
The conclusions drawn by [the commissioner] from
the facts found must stand unless they result from an
incorrect application of the law to the subordinate facts
or from an inference illegally or unreasonably drawn
from them. . . . Neither the . . . board nor this court
has the power to retry facts. . . .

“The standard of review to be used by the board
when reviewing a commissioner’s findings is set forth
in Regulations of Connecticut State Agencies § 31-301-
8.1 That section directs the board not to retry the case
before it, but to determine whether evidence supports

the commissioner’s finding. . . . [T]he . . . [board’s]
hearing of an appeal from the commissioner is not a
de novo hearing of the facts. . . . [I]t is oblig[ated] to

hear the appeal on the record and not retry the facts.
. . . [T]he power and duty of determining the facts
rests on the commissioner, the trier of facts. . . . [T]he
conclusions drawn by [him] from the facts found must
stand unless they result from an incorrect application
of the law to the subordinate facts or from an inference
illegally or unreasonably drawn from them.” (Citations
omitted; footnote omitted; internal quotation marks
omitted.) Sellers v. Sellers Garage, Inc., 92 Conn. App.
650, 660-51, 887 A.2d 382 (2005).
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“It is an axiom of [workers’] compensation law that
awards are determined by a two-part test. The [claim-
ant] has the burden of proving that the injury claimed
arose out of the employment and occurred in the course
of the employment. There must be a conjunction of
[these] two requirements . . . to permit compensa-
tion. . . . An injury is said to arise out of the employ-
ment when (a) it occurs in the course of the employment
and (b) [it] is the result of a risk involved in the employ-
ment or incident to it or to the conditions under which
it was required to be performed. . . . [C]ases have held
that an injury [occurs] in the course of the employment
when it takes place (a) within the period of the employ-
ment, (b) at a place where the employee may reasonably
be and (c) while he is reasonably fulfilling the duties
of the employment or doing something incidental to

it. . . . There must be a conjunction of [these] two
requirements [of the test] . . . to permit compensa-
tion. . . . The former requirement [of arising out of

the employment] relates to the origin and cause of the
accident, while the latter requirement [of occurring in
the course of employment] relates to the time, place
and [circumstance] of the accident. . . . Whether an
injury arose out of and in the course of employment is
a question of fact to be determined by the commis-
sioner. . . . If supported by competent evidence and
not inconsistent with the law, the commissioner’s infer-
ence that an injury did or did not arise out of and in the
course of employment is, thus, conclusive.” (Internal
quotation marks omitted.) Mleczko v. Haynes Construc-
tion Co., 111 Conn. App. 744, 748-49, 960 A.2d 582
(2008).

The plaintiff does not make any significant attempt
to undermine the commissioner’s determination that,
between 8 p.m. and midnight, he was no longer at a
place he reasonably may have been expected to be in
the course of his employment and he was no longer



Page 106A CONNECTICUT LAW JOURNAL June 11, 2019

5562 JUNE, 2019 190 Conn. App. 541

Rauser v. Pitney Bowes, Inc.

fulfilling the duties of his employment or doing some-
thing incidental to his employment. Although the plain-
tiff attempts to depict his conduct between 8 p.m. and
midnight in an employment related light by characteriz-
ing it as “[a] period of personal socialization with his
fellow employees,” he nonetheless acknowledges that
“there was sufficient evidence for the . . . commis-
sioner here to have found that there was a substantial
deviation from the original business purpose (attending
a business function at Fast Eddie’s . . .) that caused
[him] to leave his hotel and drive to the parking lot
adjacent to the scene of the assault.”

Indeed, the weight of the evidence reflects that, after
8 p.m., the defendant was no longer supporting finan-
cially any type of social gathering involving the plaintiff
and the defendant’s business interests were no longer
being discussed by the plaintiff. During the course of
the evening, the plaintiff became highly intoxicated and
engaged in conduct that led to his reprimand by the
defendant. Moreover, the evidence suggests that, during
the latter part of the evening, the plaintiff, due to alcohol
consumption, lacked the capacity to engage in any type
of productive work related pursuits.” The plaintiff may

"The plaintiff, correctly referring to the principle that Connecticut has
established a no-fault workers’ compensation system that imposes a form
of strict liability on employers; see, e.g., Sapko v. State, 305 Conn. 360, 377,
44 A.3d 827 (2012); urges this court not to focus solely on the issue of
whether a work related injury occurred and not to consider whether his
conduct at the time of the injury was socially proper or moral. Thus, the
plaintiff argues that “in the present case [his] intoxication and reportedly
offensive behavior are irrelevant: there is no evidence in the record nor
finding of fact below to suggest that the injuries [he] sustained in this assault
were due to his intoxication or wilful misconduct . . . .”

In affirming the decision of the commissioner, the board aptly observed
on the basis of the evidence presented that the plaintiff had made comments
that were “inappropriate and offensive” during the events at issue. The
board then stated: “We presume that this testimony was offered so as to
support an inference as to the [plaintiff’s] intoxication level and that the
nature of discussions was not in furtherance of the [defendant’s] business.
If the purpose of the testimony was to cast the character of the [plaintiff]
in a bad light, we remind all that workers’ compensation is a no-fault remedy.
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have continued to socialize with some of his coworkers
after 8 p.m., but that fact is not dispositive with respect
to the issue of whether he was acting in the course of
his employment. This is not a close issue; the evidence
amply supports the commissioner’s determination that
for several hours, between 8 p.m. and midnight, the
plaintiff was engaged in a substantial deviation from
his employment activities. Cf. McMorris v. New Haven
Police Dept., 156 Conn. App. 822, 833, 115 A.3d 491
(“[a]t the time he was injured, the plaintiff was where
he would have been expected to be in the course of
his employment as a police officer” and his deviation
from his normal route to work “was so inconsequential
relative to his job duties, which includes driving into
work, that it did not remove him from the course and
scope of his employment” [internal quotation marks
omitted]), cert. denied, 317 Conn. 911, 115 A.3d 1106
(2015); Kish v. Nursing & Home Care, Inc., 248 Conn.
379, 391, 727 A.2d 1253 (1999) (“plaintiff’s decision to
momentarily [stop] to mail a personal card was so
inconsequential . . . so as to not remove her from act-
ing in the course and scope of her employment” [inter-
nal quotation marks omitted]).

We now turn to the plaintiff’s primary contention in
this appeal, namely, that “the uncontradicted evidence
clearly and unequivocally demonstrates” that, following
his personal deviation from work related activities
between 8 p.m. and midnight, he resumed his business
activities and sustained injury while on his direct busi-
ness route of travel. Specifically, the plaintiff argues
that the police reports and crime scene photographs
reflect that he was assaulted in an alley between the

The character of a claimant neither assures nor bars entitlement to the
remedy.” This court fully agrees with the board’s succinct explanation in
this regard and, likewise, has evaluated the plaintiff’'s conduct solely for the
purpose of evaluating whether he is entitled to benefits according to law.



Page 108A CONNECTICUT LAW JOURNAL June 11, 2019

564 JUNE, 2019 190 Conn. App. 541

Rauser v. Pitney Bowes, Inc.

building that housed Fast Eddie’s and the building that
housed Borracho. The alley is connected to a rear park-
ing area.

It suffices to observe that the evidence on which the
plaintiff relies in support of this claim demonstrates
the location at which the assault occurred. There is no
dispute as to this fact. The police reports and crime
scene photographs, however, are far from dispositive
with respect to the issue of whether the plaintiff was
at that precise location at the time of the assault
because, as he argues presently, he was returning to
his rental automobile in order to return to his hotel. It
is plausible that the plaintiff was in the parking lot or
the alley near Borracho for any number of reasons that
were unrelated to his returning to his automobile or
his returning to his hotel. For instance, he may have
exited Borracho merely to make a telephone call or
to engage in a private conversation with a third party
outside of the restaurant. He may have been in the area
because he was asked to leave Borracho and, perhaps,
was headed to another bar. The plaintiff’'s mere pres-
ence at the scene of the attack in and of itself does
not demonstrate, as the plaintiff suggests, that he had
completed his deviation and had resumed his business
travel. “The determinative question is whether the plain-
tiff, at the time of [his] injury, was engaged in the line
of [his] duty in the business affairs of [his] employer.”
Luddie v. Foremost Ins. Co., 5 Conn. App. 193, 196, 497
A.2d 435 (1985). We reiterate that “the claimant in a
workers’ compensation case bears the burden of prov-
ing that the employee’s employment proximately
caused the claimed injury.” DiNuzzo v. Dan Perkins
Chevrolet Geo, Inc., 294 Conn. 132, 147 n.11, 982 A.2d
157 (2009).

In our careful review of the record, we observe that
the only other relevant evidence before the commis-



June 11, 2019 CONNECTICUT LAW JOURNAL Page 109A

190 Conn. App. 541 JUNE, 2019 555

Rauser v. Pitney Bowes, Inc.

sioner with respect to this narrow factual issue, i.e.,
whether the plaintiff had returned to his direct business
route of travel, came in the form of the hearing testi-
mony of the plaintiff, as well as deposition testimony
of Johnson. At the hearing, the plaintiff testified that
he had “very little memory” of the events of June 11,
2014 through “almost August” of 2014. He described
his recollection of relevant events from the evening in
question as being “spotty.” Nonetheless, he testified
that the alley in which he was assaulted was the fastest
route between Borracho and his automobile that was
in the parking lot behind the restaurants. He testified
that he “was told” by one or more other persons that
the assault occurred while he was walking back to his
automobile. The plaintiff testified that he did not know
or could not recall if he had planned on driving back
to his hotel after leaving Borracho. He testified: “I was
going towards the car. I don’t know if, as we were
walking, if we had discussions about whether or not
we would drive home.” Johnson testified that he and
the plaintiff made a decision to leave Borracho together,
that they utilized the alley that led to the parking lot
behind Fast Eddie’s, and that they were “headed to
[their] vehicles” that were parked in the parking lot
when the assault occurred.

Even if we were to view the testimony of the plaintiff
and Johnson as dispositive evidence with respect to
the issue of whether, at the time of the assault, the
plaintiff was returning to his automobile for the purpose
of returning to his hotel and, thus, as evidence that he
was assaulted while on the direct business route of
travel, the plaintiff is unable to rely on his testimony
or Johnson’s testimony in support of his claim.® In his

8 We observe that, although the plaintiff argues that the evidence demon-
strated that he was attacked while on the direct business route of travel
between Fast Eddie’s and his automobile, the evidence on which the plaintiff
relies, which includes, but is not limited to, his own testimony, demonstrates
that he was attacked after exiting Borracho, not Fast Eddie’s. As the plaintiff
recognizes, Borracho and Fast Eddie’s are distinct businesses, and although
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findings, the commissioner expressly stated in relevant
part: “I find the [plaintiff] was candid and that his testi-
mony was credible [with respect to] the reason for the
trip to Spokane and the occurrences during the early
part of the evening at Fast Eddie’s. I find the [plaintiff]
not credible concerning what occurred in the latter
portion of the evening at Fast Eddie’s and at Borracho
because his head trauma and inability to remember
much of the evening renders the testimony unreliable.”
Moreover, the commissioner stated: “I find the testi-
mony of . . . Johnson not to be credible.” The plaintiff
has not demonstrated that the factual findings that
resulted from the commissioner’s credibility determina-
tions were unreasonable. We reiterate that “[i]t is within
the discretion of the commissioner alone to determine
the credibility of witnesses and the weighing of the
evidence.” Ayna v. Graebel/CT Movers, Inc., 133 Conn.
App. 65, 71, 33 A.3d 832, cert. denied, 304 Conn. 905,
38 A.3d 1201 (2012).

It appears that the commissioner did not make any
express finding with respect to whether the plaintiff
sustained a compensable injury while on the direct busi-
ness route of travel because the plaintiff failed to pre-
sent any persuasive evidence in support of that theory
of recovery. In light of the foregoing, we conclude that
the plaintiff has not demonstrated that either the com-
missioner or the board misapplied the law in evaluating
the claim for workers’ compensation benefits.

The decision of the Compensation Review Board is
affirmed.

In this opinion the other judges concurred.

Borracho is located near Fast Eddie’s, they are located in separate buildings
that are separated by an alley.
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The petitioner, who had been convicted of the crimes of manslaughter in
the first degree with a firearm and carrying a pistol or revolver with-
out a permit, sought a writ of habeas corpus, claiming that the respon-
dent, the Commissioner of Correction, by having the petitioner sign
an offender accountability plan, had entered into, and subsequently
breached, a purported contract to award him risk reduction credit in
exchange for his adherence to his offender accountability plan. The
habeas court, sua sponte, rendered judgment dismissing the habeas
petition for lack of subject matter jurisdiction and failure to state a
claim on which habeas relief could be granted, from which the petitioner,
on the granting of certification, appealed to this court. Held that the
habeas court properly dismissed the petitioner’s breach of contract
claim for lack of subject matter jurisdiction: both this court and our
Supreme Court have consistently held that an inmate does not have a
cognizable liberty interest in earning future risk reduction credit, and
the petitioner’s claim that he had a contractual interest in earning risk
reduction credit by virtue of his offender accountability plan with the
respondent that was sufficient to invoke the habeas court’s subject
matter jurisdiction was unavailing, as certain case law on which the
petitioner relied in support of his claim holding that a prosecutor has
an obligation to honor a plea agreement was distinguishable from the
present case, which did not involve the plea bargaining process, and
because the petitioner has not been segregated from the general prison
population, there was no concern that he has not been afforded due
process in avoiding segregation and his claim, thus, did not give rise
to a cognizable liberty interest; moreover, there was no merit to the
petitioner’s claim that if he had not signed the offender accountability
plan he would not be subject to the same punishment, as it would defy
logic that the respondent would be unable to discipline an inmate for
disobedience in the absence of an offender accountability plan.

Argued February 5—officially released June 11, 2019
Procedural History

Amended petition for a writ of habeas corpus,
brought to the Superior Court in the judicial district of
Tolland, where the court, Hon. Edward J. Mullarkey,
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judge trial referee, sua sponte, rendered judgment dis-
missing the petition for lack of subject matter juris-
diction, from which the petitioner, on the granting of
certification, appealed to this court. Affirmed.

Arthur L. Ledford, special public defender, for the
appellant (petitioner).

Steven R. Strom, assistant attorney general, with
whom, on the brief, was George Jepsen, former attorney
general, for the appellee (respondent).

Opinion

HARPER, J. The petitioner, Bryan Jordan, appeals
from the judgment of the habeas court dismissing his
petition for a writ of habeas corpus for lack of subject
matter jurisdiction and for the failure to state a claim
upon which habeas relief can be granted. The petition-
er's sole claim on appeal is that the habeas court
improperly dismissed his claim that the respondent, the
Commissioner of Correction, entered into, and subse-
quently breached, a purported contract with the peti-
tioner to award him risk reduction credit in exchange
for his adherence to his offender accountability plan.
We disagree and, accordingly, affirm the judgment of
the habeas court.

The following facts and procedural history are rele-
vant to the resolution of this appeal. The petitioner was
found guilty, following a jury trial, of manslaughter in
the first degree with a firearm in violation of General
Statutes § 53a-bba (a) and carrying a pistol or revolver
without a permit in violation of General Statutes § 29-
35 (a). The charges stemmed from a shooting death
that occurred on September 19, 2005. See State v. Jor-
dan, 117 Conn. App. 160, 161, 978 A.2d 150, cert. denied,
294 Conn. 904, 982 A.2d 648 (2009). On April 27,2007, the
petitioner was sentenced to a total effective sentence
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of forty-five years of incarceration.! The petitioner’s
conviction was upheld on direct appeal by this court.
See id.

Thereafter, the then self-represented petitioner initi-
ated this action by filing a petition for a writ of habeas
corpus. On November 6, 2017, the petitioner, after
obtaining counsel, filed the operative amended petition
alleging, inter alia, breach of contract. Specifically, the
petitioner’s breach of contract claim alleges that the
respondent, by virtue of having the petitioner sign his
offender accountability plan, agreed to award the peti-
tioner five days of risk reduction credit per month in
exchange for the petitioner’s adherence to the offender
accountability plan. Further, he alleges that, once No.
15-216 of the 2015 Public Acts (P.A. 15-216) came into
effect, which rendered the petitioner unable to earn
further risk reduction credit, the respondent nonethe-
less breached the parties’ agreement by failing to award
further risk reduction credit.

On March 19, 2018, the court, sua sponte, dismissed
the amended petition for lack of subject matter jurisdic-
tion and failure to state a claim on which habeas relief
could be granted.? See Practice Book § 23-29.% The court
in its memorandum of decision did not address each of

! Specifically, the petitioner was sentenced to forty years of incarceration
for manslaughter with a firearm in the first degree and five years of incarcera-
tion for carrying a pistol without a permit, to be served consecutively.

’In a separate proceeding on a different petition for a writ of habeas
corpus alleging ineffective assistance of counsel, the habeas court vacated
the petitioner’s manslaughter conviction and remanded the case to the trial
court for a new trial, after which the respondent filed an appeal to this
court. See Jordan v. Warden, Superior Court, judicial district of Tolland,
Docket No. CV-15-4007011-S (October 1, 2018). This court has yet to rule
on that matter.

3 Practice Book § 23-29 provides in relevant part: “The judicial authority
may, at any time, upon its own motion . . . dismiss the [habeas] petition,
or any count thereof, if it determines that: (1) the court lacks jurisdiction;
[or] (2) the petition, or count thereof, fails to state a claim upon which
habeas corpus relief can be granted . . . .”
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the petitioner’s counts but, instead, broadly concluded
that the court did not have subject matter jurisdiction
over the petitioner’s claims and that the petitioner had
failed to state a claim on which habeas relief could be
granted. The court subsequently granted the petition
for certification to appeal, which was timely filed in
this court. Additional facts will be set forth as necessary.

We begin our analysis with the applicable standards
of review and relevant legal principles. “Our Supreme
Court has long held that because [a] determination
regarding a trial court’s subject matter jurisdiction is a
question of law, our review is plenary. . . . Moreover,
[i]t is a fundamental rule that a court may raise and
review the issue of subject matter jurisdiction at any
time. . . . Subject matter jurisdiction involves the
authority of the court to adjudicate the type of contro-
versy presented by the action before it. . . . [A] court
lacks discretion to consider the merits of a case over
which it is without jurisdiction. . . . The subject mat-
ter jurisdiction requirement may not be waived by any
party, and also may be raised by a party, or by the court
sua sponte, at any stage of the proceedings, including
on appeal.

“With respect to the habeas court’s jurisdiction, [t]he
scope of relief available through a petition for habeas
corpus is limited. In order to invoke the trial court’s
subject matter jurisdiction in a habeas action, a peti-
tioner must allege that he is illegally confined or has
been deprived of his liberty. . . . In other words, a
petitioner must allege an interest sufficient to give rise
to habeas relief. . . . In order to . . . qualify as a con-
stitutionally protected liberty [interest] . . . the inter-
est must be one that is assured either by statute, judicial
decree, or regulation.” (Citations omitted; internal quo-
tation marks omitted.) Green v. Commissioner of Cor-
rection, 184 Conn. App. 76, 85, 194 A.3d 857, cert.
denied, 330 Conn. 933, 195 A.3d 383 (2018).
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“Likewise, [w]hether a habeas court properly dis-
missed a petition pursuant to Practice Book § 23-29 (2),
on the ground that it fails to state a claim upon which
habeas corpus relief can be granted, presents a ques-
tion of law over which our review is plenary.” (Internal
quotation marks omitted.) Perez v. Commissioner of
Correction, 326 Conn 357, 368, 163 A.3d 597 (2017). “It
is well settled that [t]he petition for a writ of habeas
corpus is essentially a pleading and, as such, it should
conform generally to a complaint in a civil action.”
(Internal quotation marks omitted.) Pentland v. Com-
missioner of Correction, 176 Conn. App. 779, 786, 169
A.3d 851, cert. denied, 327 Conn. 978, 174 A.3d 800
(2017). “In reviewing whether a petitioner states a claim
for habeas relief, we accept its allegations as true.”
Coleman v. Commissioner of Correction, 137 Conn.
App. 51, 55, 46 A.3d 1050 (2012). We next turn to a
brief discussion of the relevant law pertaining to risk
reduction credit.

Pursuant to General Statutes (Rev. to 2011) § 18-98e,
the respondent had discretion to award risk reduction
credit to reduce an inmate’s sentence, up to five days
per month, for good conduct. Section 18-98e subse-
quently was amended, however, by P.A. 15-216, such
that inmates convicted of certain violent crimes, includ-
ing manslaughter in the first degree with a firearm, are
no longer eligible to earn future risk reduction credit.!
Both our Supreme Court and this court have consis-

* General Statutes (Supp. 2016) 18-98e (a) provides in relevant part: “Not-
withstanding any provision of the general statutes, any person sentenced
to a term of imprisonment for a crime committed on or after October 1,
1994, and committed to the custody of the Commissioner of Correction on
or after said date, except a person sentenced for a violation of . . . [§] 53a-
55a . . . may be eligible to earn risk reduction credit toward a reduction
of such person’s sentence, in an amount not to exceed five days per month,
at the discretion of the Commissioner of Correction for conduct as provided
in subsection (b) of this section occurring on or after April 1, 2006.” (Empha-
sis added.)

We also note that an additional amendment was made to § 18-98e pursuant
to No. 18-155 of the 2018 Public Acts, but it is of no consequence to the
matters raised in this appeal.
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tently held that an inmate does not have a cognizable
liberty interest in earning future risk reduction credit.
See Perez v. Commissioner of Correction, supra, 326
Conn. 370-73; Rivera v. Commissioner of Correction,
186 Conn. App. 506, 514, 200 A.3d 701 (2018), cert.
denied, 331 Conn. 901, 201 A.3d 402 (2019) (collecting
cases). With these legal principles in mind, we now turn
to the petitioner’s claim.

The petitioner argues that his claim that the respon-
dent breached a contract by failing to award him risk
reduction credit in exchange for adherence to his
offender accountability plan implicates a cognizable
liberty interest sufficient to invoke the court’s subject
matter jurisdiction. The petitioner does not dispute our
well established jurisprudence that there is no liberty
interest in risk reduction credit. See Perez v. Commis-
stoner of Correction, supra, 326 Conn. 370-73. Rather,
the petitioner essentially argues that he has a contrac-
tual interest in earning risk reduction credit by virtue
of his alleged agreement with the respondent to adhere
to his offender accountability plan in exchange for risk
reduction credit.” To bolster this claim, the petitioner
argues that, pursuant to Santobello v. New York, 404
U.S. 257, 92 S. Ct. 495, 30 L. Ed. 2d 427 (1971), his
breach of contract claim is sufficient to invoke the
court’s subject matter jurisdiction. We do not find San-
tobello to be applicable in the present case.’

° A review of the petitioner’s offender accountability plan reveals that it
is a document which recommends and sets forth the expectation that an
inmate should participate in various programs, services, and activities while
incarcerated. The plan states that the failure to comply with the offender
accountability plan “shall negatively impact your earning of [r]isk [r]eduction
[e]arned [c]redit . . . .” Furthermore, the document states above the signa-
ture line that the inmate has reviewed the recommendations made in the
plan and that he or she is expected to enroll in the recommended programs.

5 The petitioner cites to Orcutt v. Commissioner of Correction, 284 Conn.
724, 937 A.2d 656 (2007), for the proposition that our Supreme Court has
recognized that habeas courts have subject matter jurisdiction over Santobe-
llo claims. Because Santobello is not applicable in the present case, however,
Orcutt is inapposite.
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In Santobello, the defendant agreed to plead guilty
to a lesser offense if the prosecutor agreed not to make
a recommendation as to the length of the defendant’s
sentence. Id., 258. At the time of the defendant’s sen-
tencing, a different prosecutor, who was unaware of the
plea agreement, recommended the maximum sentence,
which the court imposed, in violation of the agreement.
Id., 259. The court held that a prosecutor has an obliga-
tion to honor a plea agreement with a criminal defen-
dant. Id., 262. Central to the court’s holding was the
importance of plea bargaining to our judicial system
and the need to ensure fairness during that phase of
the judicial process. Id. (“[t]his [plea bargaining] phase
of the process of criminal justice, and the adjudicative
element inherent in accepting a plea of guilty, must be
attended by safeguards to insure the defendant what
is reasonably due in the circumstances”).

By contrast, in the present case, the alleged agree-
ment between the petitioner and the respondent did
not take place during the plea bargaining process, but,
rather, after the petitioner had been convicted and was
incarcerated. Thus, the concerns regarding fairness dur-
ing the plea bargaining process are not present here as
they were in Santobello. Moreover, our reading and
application of Santobello in the present case is consis-
tent with our prior holding in Green v. Commissioner
of Correction, supra, 184 Conn. App. 84, in which this
court addressed a petitioner’s claim that he entered into
a binding contract with the respondent that allegedly
conferred on him a contractual right to earn risk reduc-
tion credit. This court rejected the petitioner’s assertion
in that case that the respondent, pursuant to Santobello,
was required to honor the purported contract because it
found that the habeas action “present[ed] a completely
different procedural posture” than the plea bargaining
process. Id., 89 n.7. Additionally, this court concluded
that, even if the petitioner properly had alleged a breach
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of contract claim against the respondent,” a breach of
contract claim did not invoke the habeas court’s subject
matter jurisdiction because “the petitioner, at best, has
a contractual interest in such [credit] rather than a
constitutionally protected liberty interest.” Id., 91.

The petitioner, citing to Vandever v. Commissioner
of Correction, 315 Conn. 231, 106 A.3d 266 (2014),
also argues that his claim raises a valid liberty inter-
est because, if he does not comply with his offender
accountability plan, he can potentially receive a disci-
plinary ticket and, as aresult, may be segregated from the
general inmate population. In Vandever, our Supreme
Court recognized that “prison inmates have a protected
liberty interest in avoiding certain conditions of confine-
ment if, pursuant to state statute or regulation, they
can be subjected to such conditions only if certain pro-
cedural requirements are met, and those conditions
impose an atypical and significant hardship in relation
to the ordinary incidents of prison life.” Id., 232-33.
The court therefore examined whether the petitioner
in that case had aliberty interest in avoiding administra-
tive segregation and was accordingly afforded due pro-
cess before his segregation. Id., 233.

In the present case, the petitioner has not been
segregated from the general prison population and, as
a result, there is no concern that he has not been
afforded due process in avoiding segregation. We also
find dubious the petitioner’s assertion in his appellate
brief that, if he had not signed the offender accountabil-
ity plan, he would not be subject to the same pun-
ishment. It defies logic that the respondent would be
unable to discipline an inmate for disobedience in the
absence of an offender accountability plan. Accord-
ingly, because the petitioner’s claim in the present case

" The petitioner in Green failed to identify in his operative habeas petition
the contract between him and the respondent that was allegedly breached.
Green v. Commissioner of Correction, supra, 184 Conn. App. 90. It was not
until his appeal to this court that the petitioner in that case alleged that his
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does not give rise to a cognizable liberty interest,® we
conclude that the habeas court properly dismissed the
petitioner’s breach of contract claim for lack of subject
matter jurisdiction.’

The judgment is affirmed.
In this opinion the other judges concurred.

offender accountability plan was a binding contract between him and the
respondent. Id., 91.

8 Moreover, in his appellate brief, the petitioner makes a conclusory state-
ment that his case is analogous to Anthony A. v. Commissioner of Correc-
tion, 326 Conn. 668, 166 A.3d 614 (2017), because he will suffer negative
consequences as a disciplinary problem if he does not adhere to his offender
accountability plan. Our Supreme Court in Anthony A., however, specifically
addressed the stigmatizing effect of being classified as a sex offender. Id.,
681. The petitioner in his appellate brief fails to elaborate on why being
classified as a disciplinary problem is akin to being classified as a sex
offender. Accordingly, we reject his claim as inadequately briefed. “Claims
are inadequately briefed when they are merely mentioned and not briefed
beyond a bare assertion. . . . Claims are also inadequately briefed when
they . . . consist of conclusory assertions . . . with no mention of relevant
authority and minimal or no citations from the record . . . .” (Internal
quotation marks omitted.) Estate of Rock v. University of Connecticut, 323
Conn. 26, 33, 144 A.3d 420 (2016).

 Even if the court had subject matter jurisdiction over the petitioner’s
claim, it still properly dismissed the petitioner’s petition for its failure to
state a claim on which habeas relief can be granted because there was no
contract formed between the petitioner and respondent. Nowhere in the
offender accountability plan is there a promise made by the respondent
that, in exchange for adherence to the plan, the petitioner would receive a
certain amount of risk reduction credit per month. Accordingly, a contract
was not formed between the parties because there was no bargained for
exchange. “[C]onsideration is [t]hat which is bargained-for by the promisor
and given in exchange for the promise by the promisee . . . . Consideration
consists of a benefit to the party promising, or a loss or detriment to the
party to whom the promise is made.” (Internal quotation marks omitted.)
Willamette Management Associates, Inc. v. Palczynski, 134 Conn. App. 58,
70, 38 A.3d 1212 (2012).

We also note, as this court did in Green v. Commissioner of Correction,
supra, 184 Conn. App. 91-92, that, given the discretion that the legislature
has bestowed on the respondent to issue or revoke risk reduction credit
pursuant to § 18-98e, it is doubtful that the respondent has the statutory
authority to enter into a contract with an inmate by which it subsequently
bargains away its discretion to award risk reduction credit. “Such action
would contravene the plain language of the statute and frustrate the legisla-
ture’s clear intent that the [risk reduction credit] program be discretionary
in nature.” Id.

Further, even if, arguendo, a valid contract was formed, the legislature
has stripped the respondent of the authority to award future risk reduction
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The self-represented petitioner, who had been convicted of burglary in the
first degree and criminal violation of a protective order, sought a writ
of habeas corpus, claiming that his trial counsel had rendered ineffective
assistance. The habeas court rendered judgment denying the habeas
petition and, thereafter, denied the petition for certification to appeal,
and the petitioner appealed to this court. Held that the petitioner’s claim
that the habeas court abused its discretion in denying his petition for
certification to appeal with respect to the issue of whether the court
properly denied his motions to appoint habeas counsel was not review-
able: because the petitioner did not include that claim as a potential
ground for appeal in his petition for certification to appeal, he could
not demonstrate that the habeas court abused its discretion in denying
the petition for certification to appeal concerning an issue that was
never before the habeas court when it considered the petition for certifi-
cation, nor could this court review an exercise of discretion that did
not occur, and because the petitioner adequately preserved this claim
by raising, in both written and oral motions, requests for the appointment
of habeas counsel, which were ultimately denied by the habeas court,
the petitioner’s reliance on the plain error doctrine for review of his
claim was misplaced, and this court, thus, declined to review the claim
under the plain error doctrine; moreover, the petitioner’s claim that the
habeas court abused its discretion in denying his petition for certification
to appeal with respect to the issue of whether his trial counsel rendered
ineffective assistance was not reviewable, the petitioner having failed
to brief the claim adequately.

Argued January 9—officially released June 11, 2019

credit to the petitioner, thus rendering the respondent’s performance under
the contract legally impossible. “Where, after a contract is made, a party’s
performance is made impracticable without his fault by the occurrence of
an event the nonoccurrence of which was a basic assumption on which the
contract was made, his duty to render that performance is discharged, unless
the language or the circumstances indicate the contrary.” (Internal quotation
marks omitted.) West Haven Sound Development Corp. v. West Haven,
201 Conn. 305, 313, 514 A.2d 734 (1986) (quoting 2 Restatement [Second],
Contracts § 261 [1981]).
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Cheryl A. Juniewic, assigned counsel, for the appel-
lant (petitioner).

Nancy L. Walker, assistant state’s attorney, with
whom, on the brief, were Kevin D. Lawlor, former
state’s attorney, and Angela R. Macchiarulo, senior
assistant state’s attorney, for the appellee (respondent).

Opinion

KELLER, J. The petitioner, Angel Villafane, appeals
following the denial of his petition for certification to
appeal from the judgment of the habeas court denying
his petition for a writ of habeas corpus. The petitioner
claims that the habeas court abused its discretion in
denying his petition for certification to appeal and
improperly (1) denied his motions to appoint habeas
counsel, and (2) rejected his claim that his trial coun-
sel provided ineffective assistance. We disagree and,
accordingly, dismiss the petitioner’s appeal.

The following facts and procedural history are rele-
vant to our resolution of this appeal. On December
17, 2014, the petitioner pleaded guilty to one count
of burglary in the first degree in violation of General
Statutes § 53a-101 (a) (2) and one count of criminal
violation of a protective order in violation of General
Statutes § 53a-223. The petitioner also admitted to vio-
lating his probation in two instances and violating a
conditional discharge in violation of General Statutes
§ b3a-32. According to the factual basis provided by
the state at the petitioner’s plea hearing, the petitioner
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forced his way into a house occupied by a woman
with whom he had a previous relationship, where he
proceeded to strike her “several times in the head, and
then grabbed a knife from the kitchen and attempted
to stab her . . . .” The prosecutor indicated that the
woman’s daughter called the police, and, at that time,
the petitioner fled from the residence. After canvassing
the petitioner, the court determined that the pleas had
been “knowingly and voluntarily made” and were sup-
ported by a factual basis.

At the petitioner’s sentencing hearing on February
25, 2015, the court imposed a total effective sentence
of eight years incarceration followed by seven years of
special parole. The court terminated the other proba-
tions that the petitioner was serving at the time.

On June 29, 2015, the petitioner, who was self-repre-
sented at the time, filed a petition for a writ of habeas
corpus. The petitioner alleged, inter alia, that he was
living at the victim’s house on the day on which the
crime was committed. He contended that, because he
lived there, he “could not be guilty of burglary in the
first degree . . . .” Based on this contention, he alleged
that his attorney at the time of the plea hearing, public
defender David Egan, provided ineffective assistance
by recommending that he plead guilty to that crime and
“take [nine] years and [seven] years special parole.” Id.
He also contended that Egan never “did his due dili-
gence to remotely look into fighting” his case, nor did
he investigate “the facts in the case or the witnesses
. . . .7 Additionally, the petitioner asserted that Egan
and the trial court, Iannotti, J., had violated his sixth
and fourteenth amendment rights because Egan was
ineffective and the trial court had refused to grant his
motion to dismiss Egan as his attorney.

In his return, the respondent, the Commissioner of
Correction, indicated that he was without sufficient
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information to admit or deny any of the factual allega-
tions contained in the petitioner’s petition for a writ of
habeas corpus. As such, the respondent indicated he
would leave the petitioner to his proof.

On July 9, 2015, after the court received the peti-
tion for a writ of habeas corpus, it referred the petitioner
to the Office of the Chief Public Defender for appoint-
ment of counsel. On August 17, 2015, Attorney James
Ruane and his law firm, Ruane Attorneys at Law,
entered an appearance on the petitioner’s behalf. On
December 6, 2016, however, the petitioner moved to
dismiss counsel because, in his view, since the time he
was appointed counsel, the petitioner had been “repre-
sented by [three] different attorneys” from the firm. He
argued that each of the attorneys had “done nothing at
all in the petitioner’s case” and that his most recent
attorney, Daniel F. Lage, had refused to investigate his
case. The petitioner requested that the habeas court
dismiss Lage and permit him to represent himself, and
that a trial be scheduled for March 20, 2017.

On January 30, 2017, the habeas court, Bright, J.,
heard arguments on the petitioner’s motion to dismiss
counsel. After canvassing the petitioner and cautioning
him about the challenges of self-representation, the
court stated: “[The petitioner] has thought through this.
He understands the challenges of representing himself,
but he’s been working diligently in preparing his case.
He has a right to represent himself. He says he’s pre-
pared to go to trial. 'm going to grant his motion.”

On May 9, 2017, fifteen days before the habeas trial
was scheduled to begin, the petitioner filed a written
motion with the habeas court for “[appointment] of
special counsel.” The petitioner indicated in the motion
that he wanted “special counsel to assist the petitioner
with his habeas case.” The court, Sferrazza, J., who
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presided over the habeas trial, denied the motion, indi-
cating that the “petitioner specifically asked to dismiss
appointed counsel and proceed [self-represented].”

The petitioner’s habeas trial was held on May 24,
2017. At the outset of the proceeding, the petitioner
renewed his request for counsel to assist him in his
representation. He stated: “Now, being that I got the
private investigator and the expert psychologist to do
the work . . . I need . . . an attorney to be able to
help me represent this because I'm having problems to
understand why am I still being charged with burglary
one when I live at that address and I have all the proof
. . . .7 The court responded: “[Y]ou don’t get to pick
and choose who your attorney is when you're having
an appointed attorney. And the fact that you're disap-
pointed with the attorney or you hold the attorney in
low regard or the attorney is not presenting the case
the way you would want is not grounds for disqualifying
the attorney and getting a new attorney. And you opted
to represent yourself, and that’s what you're doing. If
I were to appoint a new attorney now, that would be
like allowing indigents to pick and choose their own
attorney, which is not allowed. So you'll have to proceed
and do the best you can in representing yourself.” The
petitioner did not revisit his request for counsel.

At trial, the self-represented petitioner presented tes-
timony from three witnesses, including himself, and
offered twelve exhibits, nine of which were admitted
into evidence. The respondent presented no evidence.

In a memorandum of decision dated May 26, 2017,
the habeas court denied the petitioner’s petition for a
writ of habeas corpus. The court aptly observed that
the petitioner claimed that trial counsel had rendered
ineffective assistance by (1) failing to conduct adequate
pretrial investigation and preparation, (2) failing to
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request that the petitioner undergo a competency exam-
ination pursuant to General Statutes § 54-56d, and (3)
failing to advise the petitioner that one cannot burglar-
ize one’s own residence. The court concluded that the
petitioner was unable to prevail on any of these claims.

Soon thereafter, the petitioner filed a petition for
certification to appeal; see General Statutes § 52-470
(¢); and an application for waiver of fees, costs, and
expenses and appointment of counsel on appeal (fee
waiver application). See General Statutes § 52-259b. He
asserted the following grounds for his proposed appeal:
“(1) I don’t have money I'm flat broke,” and “(2) my
[sixth] and [fourteenth] amendment right[s] are vio-
lated. I have evidence to show that my . . . then Attor-
ney Egan was ineffective and also the Milford court
[{annotti, J.] was bias[ed]. My due process was violated
by the court [and] Attorney Egan.” The habeas court
denied the petition for certification to appeal but
granted the fee waiver application and appointed coun-
sel for purposes of the appeal. This appeal followed.

The petitioner claims that the habeas court abused
its discretion in denying his petition for certification to
appeal and improperly (1) denied his motions to appoint
habeas counsel, and (2) rejected his claim that his trial
counsel provided ineffective assistance.

Section 52-470 (g) provides: “No appeal from the judg-
ment rendered in a habeas corpus proceeding brought
by or on behalf of a person who has been convicted of
a crime in order to obtain such person’s release may
be taken unless the appellant, within ten days after the
case is decided, petitions the judge before whom the
case was tried or, if such judge is unavailable, a judge
of the Superior Court designated by the Chief Court
Administrator, to certify that a question is involved in
the decision which ought to be reviewed by the court
having jurisdiction and the judge so certifies.”
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As our Supreme Court has explained, one of the goals
our legislature intended by enacting this statute was
“to limit the number of appeals filed in criminal cases
and hasten the final conclusion of the criminal justice
process . . . .” Iovieno v. Commissioner of Correc-
tion, 242 Conn. 689, 699, 699 A.2d 1003 (1997). “[T]he
legislature intended to discourage frivolous habeas
appeals.” Simms v. Warden, 230 Conn. 608, 616, 646
A.2d 126 (1994). “[Section] 52-470 (b)! acts as a limita-
tion on the scope of review, and not the jurisdiction,
of the appellate tribunal.” (Footnote added.) Logan v.
Commissioner of Correction, 125 Conn. App. 744, 750,
9 A.3d 776 (2010), cert. denied, 300 Conn. 918, 14 A.3d
333 (2011).

“Faced with a habeas court’s denial of a petition for
certification to appeal, a petitioner can obtain appellate
review of the dismissal of his petition for habeas corpus
only by satisfying the two-pronged test enunciated by
our Supreme Court in Simms v. Warden, 229 Conn.
178, 640 A.2d 601 (1994), and adopted in Simms v.
Warden, 230 Conn. 608, 612, 646 A.2d 126 (1994). First,
he must demonstrate that the denial of his petition for
certification constituted an abuse of discretion. . . .
Second, if the petitioner can show an abuse of discre-
tion, he must then prove that the decision of the habeas
court should be reversed on its merits. . . .

“To prove an abuse of discretion, the petitioner must
demonstrate that the [resolution of the underlying claim
involves issues that] are debatable among jurists of
reason; that a court could resolve the issues [in a differ-
ent manner]; or that the questions are adequate to
deserve encouragement to proceed further.” (Internal
quotation marks omitted.) Logan v. Commissioner of
Correction, supra, 125 Conn. App. 750-51.

! Pursuant to No. 12-115, § 1, of the 2012 Public Acts, subsection (b) of
§ 52-470 was redesignated as subsection (g).
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“In determining whether the habeas court abused
its discretion in denying the petitioner’s request for
certification, we necessarily must consider the merits of
the petitioner’s underlying claims to determine whether
the habeas court reasonably determined that the peti-
tioner’s appeal was frivolous. In other words, we review
the petitioner’s substantive claims for the purpose of
ascertaining whether those claims satisfy one or more
of the three criteria . . . adopted by [our Supreme
Court] for determining the propriety of the habeas
court’s denial of the petition for certification.” (Internal
quotation marks omitted.) Sanders v. Commissioner
of Correction, 169 Conn. App. 813, 821-22, 1563 A.3d 8
(2016), cert. denied, 325 Conn. 904,156 A.3d 536 (2017).

I

The petitioner first claims that the habeas court
abused its discretion in denying his petition for certifica-
tion to appeal with respect to the issue of whether
the habeas court properly denied his motions for the
appointment of habeas counsel. The respondent argues,
however, that the petitioner failed to raise this issue as
a ground for appeal either by stating it in his petition for
certification to appeal or in his fee waiver application
on which he expressly relied in his petition for certifica-
tion to appeal. Thus, the respondent argues that the
petitioner is unable to claim on appeal that the court
abused its discretion in denying his petition for certifica-
tion to appeal on this ground. The petitioner acknowl-
edges that he did not include this ground in his petition
for certification to appeal but alternatively “seeks to
prevail on his claim pursuant to the plain error doc-
trine.” We address these arguments in turn.

It is well established that a petitioner cannot demon-
strate that the habeas court abused its discretion in
denying a petition for certification to appeal if the issue
raised on appeal was never raised before the court at
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the time that it considered the petition for certification
to appeal as a ground on which certification should
be granted. See, e.g., Henderson v. Commissioner of
Correction, 181 Conn. App. 778, 792, 189 A.3d 135, cert.
denied, 329 Conn. 911, 186 A.3d 707 (2018); Tutson
v. Commissioner of Correction, 144 Conn. App. 203,
216-17, 72 A.3d 1162, cert. denied, 310 Conn. 928, 78
A.3d 145 (2013); Perry v. Commissioner of Correction,
131 Conn. App. 792, 796-97, 28 A.3d 1015, cert. denied,
303 Conn. 913, 32 A.3d 966 (2011); Mercado v. Commis-
stoner of Correction, 85 Conn. App. 869, 872, 860 A.2d
270 (2004), cert. denied, 273 Conn. 908, 870 A.2d 1079
(2005).

Although the petitioner argues in his appellate brief
that the habeas court abused its discretion in denying
his petition for certification to appeal with respect to
the issue of whether the habeas court properly denied
his motions for the appointment of habeas counsel, as
stated previously, the petitioner recognizes that he did
not include that claim as a potential ground for appeal
in his petition for certification to appeal. This omission
is fatal to his claim. As our decisional law makes clear,
“Ib]ecause it is impossible to review an exercise of dis-
cretion that did not occur, we are confined to reviewing
only those issues which were brought to the habeas
court’s attention in the petition for certification to
appeal.” (Emphasis omitted; internal quotation marks
omitted.) Henderson v. Commissioner of Correction,
supra, 181 Conn. App. 792 (“[A] petitioner cannot dem-
onstrate that the habeas court abused its discretion in
denying a petition for certification to appeal if the issues
that the petitioner later raises on appeal were never
presented to, or decided by, the habeas court. . . .
Under such circumstances, a review of the petitioner’s
claims would amount to an ambuscade of the [habeas]
judge.” [Internal quotation marks omitted.]).
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Alternatively, the petitioner attempts to raise an inde-
pendent claim on which to obtain reversal of the habeas
court’s denial of his petition for a writ of habeas corpus.
In particular, he invokes the plain error doctrine pursu-
ant to Practice Book § 60-5. He contends that the habeas
court’s denial of his written and oral motions for the
appointment of counsel is an error so obvious that it
affects the fairness and integrity of, and public confi-
dence in, the judicial proceedings.

The respondent, however, argues that this court
should not consider the petitioner’s claim under the
plain error doctrine because the petitioner has failed
to establish a prerequisite for appellate review—i.e.,
that the habeas court abused its discretion in denying
certification to appeal. In support of his argument urg-
ing us not to consider the petitioner’s plain error claim,
the respondent cites to the concurring opinion in Foote
v. Commissioner of Correction, 151 Conn. App. 559,
573-74,96 A.3d 587 (Keller, J., concurring) (“[e|ngaging
in a plain error analysis of claims never raised in connec-
tion with a petition for certification to appeal expands
the scope of review and thwarts the goals that the
legislature sought to achieve by enacting § 52-470 [g]"),
cert. denied, 314 Conn. 929, 102 A.3d 709 (2014), and
cert. dismissed, 314 Conn. 929, 206 A.3d 764 (2014), and
to this court’s decision in Mercado v. Commissioner
of Correction, supra, 85 Conn. App. 872 (dismissing
appeal from denial of certification to appeal because
petitioner did not raise claim of plain error in petition
for certification to appeal). The respondent argues, inter
alia, that considering the petitioner’s claim of plain error
invites petitioners who have been denied certification
to appeal to circumvent the bounds of limited review
pursuant to § 52-470 (g) simply by couching wholly
unpreserved grounds as plain error. The respondent
correctly acknowledges, however, that in appeals from
the denial of a petition for certification to appeal, this
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court previously has considered claims of plain error
that were not included as potential grounds for appeal
in a petition for certification to appeal. See, e.g., Foote
v. Commissioner of Correction, supra, 151 Conn. App.
566-69 (in appeal from denial of certification to appeal,
court considered claim of plain error not raised in peti-
tion for certification to appeal).

Despite this apparent inconsistency in this court’s
jurisprudence with respect to whether, in an appeal
from the denial of a petition for certification to appeal,
this court may consider a claim of plain error that was
not raised as a ground on which certification should
be granted, we need not attempt to resolve that review-
ability issue in the present case. This is because we
conclude that the petitioner’s reliance on the plain error
doctrine is flawed for a more fundamental reason,
namely, the claim was adequately preserved during the
habeas trial. The plain error doctrine is set forth at
Practice Book § 60-5, which provides in relevant part:
“The court shall not be bound to consider a claim unless
it was distinctly raised at the trial or arose subsequent
to the trial. The court may in the interests of justice
notice plain error not brought to the attention of the
trial court. . . .” The plain error doctrine “is an extraor-
dinary remedy used by appellate courts to rectify errors
committed at trial that, although unpreserved, are of
such monumental proportion that they threaten to
erode our system of justice and work a serious and
manifest injustice on the aggrieved party. [T]he plain
error doctrine . . . isnot . . . a rule of reviewability.
It is a rule of reversibility. That is, it is a doctrine that
this court invokes in order to rectify a trial court ruling
that, although either not properly preserved or never
raised at all in the trial court, nonetheless requires
reversal of the trial court’s judgment, for reasons of
policy. . . . In addition, the plain error doctrine is
reserved for truly extraordinary situations [in which]
the existence of the error is so obvious that it affects
the fairness and integrity of and public confidence in



June 11, 2019 CONNECTICUT LAW JOURNAL Page 131A

190 Conn. App. 566 JUNE, 2019 577

Villafane v. Commissioner of Correction

the judicial proceedings. . . . Plain error is a doctrine
that should be invoked sparingly. . . . Implicit in this
very demanding standard is the notion . . . that invo-
cation of the plain error doctrine is reserved for occa-
sions requiring the reversal of the judgment under
review. . . . [Thus, an appellant] cannot prevail under
[the plain error doctrine] . . . unless he demonstrates
that the claimed error is both so clear and so harmful
that a failure to reverse the judgment would result in
manifest injustice.” (Emphasis added; internal quota-
tion marks omitted.) State v. Moore, 293 Conn. 781, 823,
981 A.2d 1030 (2009), cert. denied, 560 U.S. 954, 130 S.
Ct. 3386, 177 L. Ed. 2d 306 (2010).

In the present case, however, the petitioner did in
fact raise, by written and oral motion, requests for the
appointment of counsel, which were ultimately denied
by the court. Because this claim was raised and ruled
on by the habeas court and, thus, was properly pre-
served prior to and during the habeas trial, the petition-
er’s reliance on the plain error doctrine is misplaced.
Cloaking the claim in plain error garb merely obfuscates
the fact that the claim was raised and decided during
the habeas trial.? If the petitioner desired appellate
review of the court’s denial of his motions, it was incum-
bent on him to include that issue as a ground for appeal

% In arguing that it is appropriate for this court to consider the claim under
the plain error doctrine, the petitioner cites to Foote v. Commissioner of
Correction, supra, 151 Conn. App. 566-69. Foote was an appeal brought by
a petitioner from the denial of his petition for certification to appeal. Id.,
560. He challenged the court’s judgment denying certification to appeal on
the ground that the court (1) abused its discretion and (2) committed plain
error by failing to inquire adequately into his request for new habeas counsel.
Id. This court concluded that the petitioner was unable to challenge the
habeas court’s judgment denying certification to appeal on the ground that
the court abused its discretion by failing to inquire adequately into his
request for new habeas counsel because that ground was raised for the first
time on appeal. Id., 5656—66. This court, however, then considered whether
the habeas court committed plain error by failing to inquire adequately into
the petitioner’s request for new counsel. Id., 566-69. Ultimately, this court
concluded that the petitioner had failed to demonstrate an error that was
“so obvious that it affects the fairness and integrity of and public confidence
in the judicial proceedings.” 1d., 569.
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in his petition for certification to appeal in order for
the habeas court to rule on it. See General Statutes
§ 52-470 (g). Because he did not do so, we decline to
afford it review. See Tutson v. Commissioner of Correc-
tion, supra, 144 Conn. App. 217.3

II

The petitioner also claims that the habeas court
abused its discretion in denying his petition for certifica-
tion to appeal with respect to the issue of whether
his trial counsel rendered ineffective assistance. The
respondent contends that this court should forgo
reviewing this claim because it is inadequately briefed.
We agree with the respondent.

“Ordinarily, [c]laims are inadequately briefed when
they are merely mentioned and not briefed beyond a

bare assertion. . . . Claims are also inadequately
briefed when they . . . consist of conclusory asser-
tions . . . with no mention of relevant authority and

Although the court in Foote considered the claim of plain error despite
the fact that the claim of plain error was not set forth by the petitioner
as a ground on which certification should be granted in his petition for
certification to appeal, it did not expressly state that the claim was not
preserved at trial or otherwise explain why the claim fell within the ambit
of the plain error doctrine. We conclude that the claim at issue in the present
case, however, was preserved at trial and, thus, is not a claim that falls
within the ambit of the plain error doctrine. The petitioner, who properly
preserved the issue at his habeas trial, nonetheless chose not to present
that issue to the habeas court, by way of his petition for certification to
appeal, in order for the court to certify that the issue ought to be reviewed
by an appellate court of this state. See General Statutes § 52-470 (g). Although
some of our cases have categorized this omission as failing to preserve the
claim for review, a petitioner’s decision not to include an issue in his petition
for certification to appeal that was preserved during the habeas trial itself
is more akin to abandoning the claim.

% To the extent the petitioner is also claiming that the habeas court plainly
erred in failing, sua sponte, to suspend trial and appoint counsel after certain
testimony was elicited from the petitioner’s expert witness at the habeas
trial, we deem that claim inadequately briefed and, thus, abandoned. See
State v. Buhl, 321 Conn. 688, 724, 138 A.3d 868 (2016) (“[a]nalysis, rather
than mere abstract assertion, is required in order to avoid abandoning an
issue by failure to brief the issue properly”).



June 11, 2019 CONNECTICUT LAW JOURNAL Page 133A

190 Conn. App. 566 JUNE, 2019 579

Villafane v. Commissioner of Correction

minimal or no citations from the record . . . . As a
general matter, the dispositive question in determining
whether a claim is adequately briefed is whether the
claim is reasonably discernible [from] the record . . . .
We are not required to review issues that have been
improperly presented to this court through an inade-
quate brief. . . . Analysis, rather than mere abstract
assertion, is required in order to avoid abandoning an
issue by failure to brief the issue properly.” (Citation
omitted; internal quotation marks omitted.) Artiaco v.
Commissioner of Correction, 180 Conn. App. 243, 248—
49, 182 A.3d 1208, cert. denied, 328 Conn. 931, 184 A.3d
758 (2018).

In the petitioner’s appellate brief, he provides only
bare assertions that the habeas court abused its discre-
tion in denying the petition for certification to appeal
with respect to his claim that his trial counsel provided
ineffective assistance. As we explained previously, “[i]n
determining whether the habeas court abused its discre-
tion in denying the petitioner’s request for certification,
we necessarily must consider the merits of the petition-
er’s underlying claims to determine whether the habeas
court reasonably determined that the petitioner’s
appeal was frivolous.” (Internal quotation marks omit-
ted.) Sanders v. Commissioner of Correction, supra,
169 Conn. App. 821-22. Although the petitioner provides
in his brief a “merits” section titled “The Habeas Court
Erred in Denying Petitioner’s Claim of Ineffective Assis-
tance of Trial Counsel,” it contains no analysis per-
taining to his trial counsel’s performance. Instead, he
devotes the section to arguing that the habeas court
should have appointed him habeas counsel.* Because

*To be sure, in this section of his brief, the petitioner argues that he
“was denied the opportunity of representation by counsel in his habeas
proceeding, let alone the opportunity to have effective representation of
counsel in that proceeding. Due to the lack of appointed counsel and the
petitioner’s lack of understanding of the legal system, trial procedures in
particular, the petitioner was unable to prevail at trial.” (Emphasis added.)
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his brief provides only conclusory assertions that the
court abused its discretion in denying his petition for
certification to appeal and provided this court with no
analysis of how his trial counsel provided ineffective
assistance, we decline to review this claim.

The appeal is dismissed.

In this opinion the other judges concurred.

KACEY LEWIS v. JOHN ALVES ET AL.
(AC 39859)

Keller, Bright and Lavery, Js.

Syllabus

The self-represented, incarcerated plaintiff brought this action against the
defendants, current and former employees of the Department of Correc-
tion, claiming violations of his federal constitutional rights. On appeal,
the plaintiff claimed that the trial court improperly rendered summary
judgment as to the third and fifth counts of his complaint, which alleged
that he was denied due process of law when, at a disciplinary hearing,
he was not permitted to call a witness and was assigned an unwanted
advocate who advocated against his interests, and that he was subjected
to improper conditions of confinement. Held that after a thorough review
of the record, pleadings, and evidence submitted in support of and in
opposition to the motion for summary judgment, this court found that
the trial court correctly rendered summary judgment in favor of the
defendants.

Argued March 20—officially released June 11, 2019
Procedural History

Action to recover damages for the alleged deprivation
of the plaintiff’'s federal constitutional rights, and for
other relief, brought to the Superior Court in the judi-
cial district of New Haven, where the court, Ecker, J.,
granted the defendants’ motion for summary judgment
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and rendered judgment thereon, from which the plain-
tiff appealed to this court. Affirmed.

Kacey Lewis, self-represented, the appellant (plain-
tiff).

Madeline A. Melchionne, assistant attorney general,
with whom, on the brief, were George Jepsen, former
attorney general, and Terrence M. O’Neill, assistant
attorney general, for the appellees (defendants).

Opinion

PER CURIAM. The self-represented plaintiff, Kacey
Lewis, appeals from the judgment of the trial court
rendering summary judgment in favor of the defen-
dants, who are current or former employees of the
Connecticut Department of Correction at Cheshire Cor-
rectional Institution.! Although the plaintiff in his five
count complaint, which was brought pursuant to 42
U.S.C. § 1983, alleged several violations of his federal
constitutional rights, on appeal, the plaintiff challenges
the rendering of summary judgment only as to three
alleged constitutional violations. In particular, the plain-
tiff claims that the court erroneously rendered summary
judgment on the third count of his complaint as to his
allegations that he was denied due process when (1)
he was not permitted to call a witness at his disciplinary
hearing and (2) he was assigned an unwanted advocate
for that same hearing, who advocated against his inter-
ests. The plaintiff also claims that the court erred in
rendering summary judgment as to the allegations in
his fifth count that he was subjected to improper condi-
tions of confinement. We affirm the judgment of the
trial court.

Initially, we set forth the legal principles and the
standard of review that guide our resolution of this

! The named defendants are John Alves, Jeffrey Adgers, Sr., Antonio Lopes,
Michael Fortin, Christopher Johnson, and Stacy Anderson.
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appeal. “The standards governing our review of a
trial court’s decision to grant a motion for summary
judgment are well established. Practice Book [§ 17-49]
provides that summary judgment shall be rendered
forthwith if the pleadings, affidavits and any other proof
submitted show that there is no genuine issue as to any
material fact and that the moving party is entitled to
judgment as a matter of law. . . . In deciding a motion
for summary judgment, the trial court must view the
evidence in the light most favorable to the nonmoving
party. . . . The party seeking summary judgment has
the burden of showing the absence of any genuine issue
[of] material facts which, under applicable principles
of substantive law, entitle him to a judgment as a matter
oflaw . . . and the party opposing such a motion must
provide an evidentiary foundation to demonstrate the
existence of a genuine issue of material fact. . . . A
material fact . . . [is] a fact which will make a differ-
ence in the result of the case. . . .

“Our review of the granting of a motion for summary
judgment is plenary; accordingly, we must decide
whether the trial court’s conclusions were legally and
logically correct and find support in the record.” (Cita-
tions omitted; internal quotation marks omitted.)
Lamarv. Brevetti, 173 Conn. App. 284, 288-89, 163 A.3d
627 (2017).

After thoroughly reviewing the record, including
the pleadings and the evidence submitted in support of
and in opposition to the defendants’ motion for sum-
mary judgment, we are convinced that the trial court
correctly rendered summary judgment in favor of the
defendants. There was no error.

The judgment is affirmed.
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IN RE NATALIA M.*
(AC 42512)

Alvord, Bright and Bear, Js.
Syllabus

The respondent father appealed to this court from the judgment of the trial
court terminating his parental rights with respect to his minor child. He
claimed that the trial court erroneously concluded that the Department
of Children and Families had made reasonable efforts at reunification
pursuant to the statute (§ 17a-112 [j] [1]) that requires a trial court
to find by clear and convincing evidence that the department made
reasonable efforts to reunify a parent and child unless it finds, instead,
that the parent is unable or unwilling to benefit from such efforts. The
trial court also found, pursuant to §17a-112 (j) (1), that the father was
unable or unwilling to benefit from reunification efforts. Held that
because the respondent father, who did not challenge the trial court’s
finding that he was unable or unwilling to benefit from reunification
efforts, challenged only one of the two separate and independent bases
for upholding the trial court’s determination that the requirements of
§ 17a-112 (j) (1) had been satisfied, there existed a separate independent
basis for upholding the court’s determination, and, therefore, even if
this court agreed with the father’s claim, there was no practical relief
that could be afforded to him; accordingly, the appeal was dismissed
as moot.

Argued May 14—officially released June 3, 2019%*
Procedural History

Petition by the Commissioner of Children and Fami-
lies to terminate the respondents’ parental rights with
respect to their minor child, brought to the Superior
Court in the judicial district of New Haven, Juvenile
Matters, where the matter was tried to the court, Con-
way, J.; judgment terminating the respondents’ parental
rights, from which the respondent father appealed to
this court. Appeal dismissed.

*In accordance with the spirit and intent of General Statutes § 46b-142
(b) and Practice Book § 79a-12, the names of the parties involved in this
appeal are not disclosed. The records and papers of this case shall be open
for inspection only to persons having a proper interest therein and upon
order of the Appellate Court.

** June 3, 2019, the date that this decision was released as a slip opinion,
is the operative date for all substantive and procedural purposes.
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Seon A. Bagot, assistant attorney general, with whom,
on the brief, were William Tong, attorney general, Ben-
Jjamin Zivyon, assistant attorney general, Stephen G.
Vitelli, assistant attorney general, and Fvan O’Roark,
assistant attorney general, for the appellee (petitioner).

Ingrid Swanson, for the minor child.
Opinion

PER CURIAM. The respondent father, Paul R,
appeals from the judgment of the trial court terminating
his parental rights with respect to his daughter, Natalia
M. (child), pursuant to General Statutes § 17a-112 (j)
(3) (B) (i).! On appeal, the respondent claims that the
Department of Children and Families (department) vio-
lated his rights to due process of law by failing to pro-
vide adequate visitation with his child, which, he claims,
ultimately led the court to terminate his parental rights
after erroneously concluding that the department had
made reasonable efforts at reunification, pursuant to
§ 17a-112 (j) (1).? The respondent does not claim that
the court erred in its conclusion that he was unable or
unwilling to benefit from reunification efforts. Because
the respondent challenges only one of the two bases

! Specifically, the court found, by clear and convincing evidence, that
“[t]he child has been found in a prior proceeding to have been neglected

. . AND the father has . . . failed to achieve such degree of personal
rehabilitation as would encourage the belief that within a reasonable time,
considering the age and needs of the child, [he] could assume a reasonable
position in the life of the child . . . .” The court also found that termination
of the respondent’s parental rights would be in the best interest of the child,
pursuant to § 17a-112 (j) (2).

2 General Statutes § 17a-112 (j) (1) provides in relevant part: “The Superior
Court . . . may grant a petition filed pursuant to this section if it finds by
clear and convincing evidence that (1) the [department] has made reasonable
efforts to locate the parent and to reunify the child with the parent in
accordance with subsection (a) of section 17a-111b, unless the court finds
in this proceeding that the parent is unable or unwilling to benefit from
reunification efforts . . . .”
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for the court’s determination that § 17a-112 (j) (1) had
been satisfied, we conclude that the respondent’s
appeal is moot.

The child was born in November, 2016. From the time
of her birth, the department was involved in attempt-
ing to assist the child and her mother. On December
2, 2016, members of the New Haven Police Department
were dispatched to the Three Judges Motel in New
Haven (motel) to investigate a stabbing. The child’s
mother, the child, and, at times, the respondent were
staying at the motel. The boyfriend of the child’s mother
came to the motel and was holding the child when the
respondent returned to the motel. A scuffle ensued and
the boyfriend, who was injured and bleeding, accused
the respondent of stabbing him. During their search of
the scene, the police found narcotics.?

The petitioner, the Commissioner of Children and
Families (commissioner), took temporary custody of
the child and filed a neglect petition. The court issued
an order of temporary custody on December 6, 2016.
Pursuant to the court’s order, the respondent was given
specific steps, including domestic violence and sub-
stance abuse treatment, as well as the requirement that
he cooperate with service providers. The respondent
failed to comply with these steps. The respondent also
questioned whether he was the father of the child. The
respondent had no contact with the child between
December 2, 2016 and April, 2017, when his paternity
was confirmed. Even after he knew he was the child’s
father, the respondent ignored letters from the depart-
ment offering him visitation with the child, and he had
no contact with her because he was attempting to avoid
being served with a warrant for his arrest.

3 The respondent was arrested and charged with various crimes. He has
a long criminal record and drug abuse history, which continued even after
the start of these proceedings. For most of these proceedings, the respondent
was in prison.
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On May 18, 2017, the court adjudicated the child, who
has serious health concerns, neglected, and it commit-
ted her to the custody of the commissioner. The court
also ordered final specific steps for the respondent,
with which he also failed to comply. In August, 2017,
the respondent was arrested on charges unrelated to
the alleged stabbing and narcotics incident, and, there-
after, he expressed an interest in visiting with the child.
On October 5, 2017, a permanency plan, which proposed
termination of both parents’ rights and adoption, and
to which the respondent objected, was approved by the
court. Following this approval, the department met with
the respondent to discuss visitation and the child’s med-
ical needs. The department was concerned about the
toll it would take on the child’s health for her to endure
a two hour commute to the prison, and it expressed that
concern to the respondent, who agreed that visitation
should not occur until the child’s health improved.

On December 5, 2017, the commissioner filed a peti-
tion for the termination of the parental rights of the
respondent and the child’s mother.! The respondent
underwent a psychological evaluation on April 3, 2018,
which included an interactive session with the respon-
dent and the child. Following the evaluation, the psy-
chologist determined that the respondent had little
understanding regarding the needs of the child or the
impact of his actions on her. In May, 2018, the depart-
ment began taking the child to the prison to visit with
the respondent, the child’s health having improved.
From May, 2018 through November, 2018, the depart-
ment took the child to the prison for visitation approxi-
mately once or twice per month, depending, primarily,
on the child’s health.® On November 28, 2018, the court

4 The child’s mother consented to the termination of her parental rights
and is not a party to this appeal.

® One visit in October, 2018, was canceled because the department’s visita-
tion supervisor was ill.
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held a hearing on the petition for termination of parental
rights. The court rendered judgment terminating such
rights on December 12, 2018. Specifically, the court
found in relevant part that (1) the department had made
reasonable efforts at reunification and (2) the respon-
dent was unable or unwilling to benefit from those
efforts at reunification.

The respondent appeals from that judgment on the
sole ground that the court erred in finding that the
department had made reasonable efforts at reunifica-
tion. He argues that this finding was in error because
the department had violated his right to due process
by failing to provide him with adequate visitation with
the child prior to his April 3, 2018 psychological evalua-
tion, at which time the psychologist had observed his
interactions with the child, with whom the respondent
had not had the benefit of prior visitation.

The commissioner argues that the respondent’s
appeal should be dismissed as moot because the respon-
dent challenges only one of the two bases for the court’s
determination that the requirements of § 17a-112 (j)
(1) had been satisfied. She contends that even if the
respondent is successful in the claim he raises on
appeal, there is no relief that can be afforded to him
because there exists a separate independent basis for
upholding the court’s determination and it is unchal-
lenged by the respondent. We agree and conclude that
the respondent’s appeal is moot because there is no
practical relief that we could afford to him on appeal.

“Mootness raises the issue of a court’s subject matter
jurisdiction . . . . Mootness is a question of justiciabil-
ity that must be determined as a threshold matter
because it implicates [a] court’s subject matter jurisdic-
tion . . . . We begin with the four part test for justicia-
bility . . . . Because courts are established to resolve
actual controversies, before a claimed controversy is
entitled to a resolution on the merits it must be justicia-
ble. Justiciability requires (1) that there be an actual
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controversy between or among the parties to the dis-
pute . . . (2) that the interests of the parties be adverse
. . . (3) that the matter in controversy be capable of
being adjudicated by judicial power . . . and (4) that
the determination of the controversy will result in prac-
tical relief to the complainant. . . . [I]t is not the prov-
ince of appellate courts to decide moot questions,
disconnected from the granting of actual relief or from
the determaination of which no practical relief can fol-
low. . . . In determining mootness, the dispositive
question is whether a successful appeal would benefit
the plaintiff or defendant in any way.” (Citations omit-
ted; emphasis altered; internal quotation marks omit-
ted.) In re Jorden R., 293 Conn. 539, 5556-56, 979 A.2d
469 (2009).

Section 17a-112 (j) (1) “requires a trial court to find
by clear and convincing evidence that the department
made reasonable efforts to reunify a parent and child
unless it finds instead that the parent is unable or
unwilling to benefit from such efforts. In other words,
either finding, standing alone, provides an independent
basis for satisfying § 17a-112 (j) (1).” (Emphasis
altered.) Id., 556. In the present case, the court found
that both alternatives set forth in § 17a-112 (j) (1) had
been satisfied—the department had made reasonable
efforts to reunify the respondent with the child, and
the respondent was unable or unwilling to benefit from
reunification efforts.

Because the respondent challenges only one of the
two separate and independent bases for upholding the
court’s determination that the requirements of § 17a-
112 (§) (1) had been satisfied, even if we were to agree
with his claim, the fact that there is a second indepen-
dent basis for upholding the court’s determination,
which he does not challenge, renders us unable to pro-
vide him with any practical relief on appeal.

The appeal is dismissed.




